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PER CURIAM:

Joey H. Johnson appeals from the district court’s
order adopting the report and recommendation of the magistrate
judge and denying Johnson’s 28 U.S.C. 8§ 2254 (2006) petition.
We previously granted a certificate of appealability on the

issues of whether, in light of Martinez v. Ryan, 132 S. Ct. 1309

(2012), (1) the trial court erred iIn failing to place the case
in abeyance to permit Johnson to exhaust his claim that he
received 1iIneffective assistance of counsel when his trial
counsel failed to file a requested notice of appeal or
(2) Johnson showed sufficient cause for his fTailure to exhaust
this claim. After further briefing, we affirm.

The question before us 1is whether Johnson can show
cause Tor his Tailure to exhaust based upon the ineffective
assistance of counsel during his postconviction proceeding. The
Martinez court characterized 1i1ts holding as a “limited

qualification” to the rule in Coleman v. Thompson, 501 U.S. 722,

752-53 (1991), that an attorney’s negligence in a postconviction
proceeding does not establish cause for procedural default. The
Court noted the reality that when an “initial-review collateral
proceeding is the first designated proceeding for a prisoner to
raise a claim of i1neffective assistance of trial counsel, the
collateral proceeding 1i1s 1iIn many ways the equivalent of a

prisoner’s direct appeal . . . . Martinez, 132 S. Ct. at 1317.
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Accordingly, while 1neffective assistance 1In iInitial-review
collateral proceedings might constitute cause for failure to
exhaust certain claims, the Martinez rule did not “concern
attorney errors in other kinds of proceedings including appeals
from initial-review collateral proceedings . . . .7 Id. at
1320.

Thus, even assuming that Johnson could raise his
instant i1neffective assistance claim for the first time only in
his state postconviction proceeding, he was represented by
counsel at his postconviction hearing, and his claim was
properly exhausted at that hearing. Instead, Johnson is
asserting that his attorney i1mproperly fTailed to preserve his
ineffective assistance claim on appeal from the denial of his
postconviction petition. However, Martinez assures that Johnson
got a day 1In court at his original postconviction hearing;

“deprivation of a second day [i.e. an appeal] does not

constitute cause.” Arnold v. Dormire, 675 F.3d 1082, 1087 (8th

Cir. 2012).

Accordingly, because Johnson alleges only ineffective
assistance of appellate postconviction counsel, his allegations
do not constitute cause for his TfTailure to exhaust under the
limited exception in Martinez. Instead, his claims fall under
the general Coleman rule that 1i1neffective assistance of

postconviction counsel cannot constitute cause for procedural
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default. As such, the district court correctly declined to stay
the case pending Johnson’s attempt to exhaust 1in a second
postconviction petition.

We thus affirm the district court’s judgment. We deny
Johnson’s motion for appointment of counsel. We dispense with
oral argument because the facts and Ilegal contentions are
adequately presented iIn the materials before this court and
argument would not aid the decisional process.

AFFIRMED



