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PER CURIAM: 

 A jury convicted Nestor Guerra-Telon of conspiracy to 

possess with intent to distribute and to distribute cocaine, in 

violation of 21 U.S.C. §§ 841(a)(1), (b)(1)(B), 846 (2012).  The 

district court imposed a sentence of 140 months.  On appeal, 

Guerra-Telon challenges his sentence.  We affirm. 

 First, Guerra-Telon argues that the district court erred 

when it used a drug quantity of 3.5 to five kilograms of cocaine 

to set his base offense level at thirty.  See U.S. Sentencing 

Guidelines Manual § 2D1.1(c)(5) (drug quantity table) (2013).  A 

district court’s drug quantity determination is a factual 

finding reviewed for clear error.  United States v. Mann, 709 

F.3d 301, 304 (4th Cir. 2013).   

 “For sentencing purposes, the government must prove the 

drug quantity attributable to a particular defendant by a 

preponderance of the evidence.”  United States v. Bell, 667 F.3d 

431, 441 (4th Cir. 2011).  “Where there is no drug seizure or 

the amount seized does not reflect the scale of the offense, the 

court shall approximate the quantity of the controlled 

substance.”  USSG § 2D1.1 cmt. n.5.  A district court may rely 

on witness testimony to approximate the drug quantity; however, 

“when the approximation is based only upon ‘uncertain’ witness 

estimates, district courts should sentence at the low end of the 

range to which the witness[] testified.”  Bell, 667 F.3d at 441 
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(internal quotation marks omitted).  Applying these standards to 

the record before us, we perceive no clear error in the district 

court’s drug quantity finding. 

 Second, Guerra-Telon argues that the district court erred 

in denying him a two-level mitigating role adjustment pursuant 

to USSG § 3B1.2(b).  “The defendant bears the burden of proving, 

by a preponderance of the evidence, that he is entitled to a 

mitigating role adjustment in sentencing.”  United States v. 

Powell, 680 F.3d 350, 358-59 (4th Cir. 2012) (internal quotation 

marks omitted).  A district court’s determination that a 

defendant has not demonstrated his entitlement to a mitigating 

role adjustment is a factual finding reviewed for clear error.  

Id. at 359.  A two-level mitigating role adjustment is 

appropriate for a defendant “who is less culpable than most 

other participants, but whose role could not be described as 

minimal.”  USSG § 3B1.2 cmt. n.5.  “The critical inquiry in 

determining whether a defendant is entitled to an adjustment for 

his role in the offense is not just whether the defendant has 

done fewer bad acts than his co-defendants, but whether the 

defendant’s conduct is material or essential to committing the 

offense.”  United States v. Dawson, 587 F.3d 640, 646 (4th Cir. 

2009) (internal quotation marks omitted). 

 Guerra-Telon argues that he was entitled to an adjustment 

because he was merely a drug courier.  A defendant’s role as a 
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drug courier, however, “does not automatically entitle him to a 

reduction under Guideline § 3B1.2” because a drug courier is not 

necessarily “less culpable than other members of a drug 

organization.”  United States v. White, 875 F.2d 427, 434 (4th 

Cir. 1989) (internal quotation marks omitted).  Here, the 

testimony permitted the conclusion that Guerra-Telon was not 

“less culpable than most other participants.”  Therefore, the 

district court did not clearly err when it denied Guerra-Telon’s 

request for a mitigating role adjustment. 

 Accordingly, we affirm Guerra-Telon’s sentence.  We 

dispense with oral argument because the parties agree that the 

facts and legal contentions are adequately presented in the 

materials before this Court and argument would not aid the 

decisional process. 

AFFIRMED 

 


