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PER CURIAM:

In these consolidated appeals, Bennie Joseph Dunlap, 111,
appeals the district court’s judgment revoking supervised
release and sentencing him to 2 consecutive 24-month sentences.
Dunlap contends that the court erred by not explaining the
chosen sentences. After we reviewed the record, we directed the
parties to file supplemental briefs on the issue of whether the
court’s handling of the revocation proceeding violated Dunlap’s
due process right to a fair trial iIn an impartial tribunal. We
now vacate the judgment and remand for another revocation
proceeding before a different district court judge.

“A fair trial in a fair tribunal Is a basic requirement of

due process.” In re Murchison, 349 U.S. 133, 136 (1955). “Few

constitutional principles are more Tirmly established than a
defendant’s right to be heard on the specific charges of which

he 1s accused.” Dunn v. United States, 442 U.S. 100, 106

(1979). At a revocation hearing, the defendant has the right to
appear, to present evidence, and to make a statement and present
information iIn mitigation. Fed. R. Crim. P. 32.1(b)(2)(E).

Upon our careful review of the record, we conclude that the
district court, at the very least, gave the appearance that it
had decided to revoke Dunlap’s supervised release and impose the
maximum sentence possible before Dunlap had a chance to testify

or make a statement iIn mitigation of sentence. After hearing
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the government’s evidence 1i1n support of the charges, the
district court asked the probation officer to identify the
maximum possible sentence and whether i1t could impose
consecutive terms. Upon learning that the Jlaw allowed 2
consecutive 24-month sentences, the court stated, “Okay. Okay.
1’1l do it,” and only then directed Dunlap to take the stand and
testify. (Joint Appendix 78).

Under these circumstances, i1n which the court appears to
have decided on revocation and a specific, maximum sentence
before hearing from the defendant, the “fairness and integrity
of the court proceedings would be brought Into serious disrepute

were we to allow the sentence to stand.” United States v. Cole,

27 F.3d 996, 999 (4th Cir. 1994); see also United States v.

Godwin, 272 F.3d 659, 679 (4th Cir. 2001) (Our “ultimate concern
. . must be whether the trial judge’s comments were SO
prejudicial as to deny a party an opportunity for a fair and
impartial trial.” (internal quotation marks omitted)).
Accordingly, we vacate the district court’s judgment and
remand for a new revocation proceeding before a different
district court judge. We dispense with oral argument because
the facts and legal contentions are adequately presented in the
materials before this court and argument would not aid the
decisional process.

VACATED AND REMANDED




