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PER CURIAM: 
 
  Antwan Harris seeks to appeal the district court’s 

orders dismissing as untimely his 28 U.S.C. § 2255 (2012) motion 

and denying his motion for reconsideration.  The orders are not 

appealable unless a circuit justice or judge issues a 

certificate of appealability.  28 U.S.C. § 2253(c)(1)(B) (2012).  

A certificate of appealability will not issue absent “a 

substantial showing of the denial of a constitutional right.”  

28 U.S.C. § 2253(c)(2) (2012).  When the district court has 

denied a § 2255 motion on procedural grounds, the movant must 

demonstrate both that: (1) “jurists of reason would find it 

debatable whether the petition states a valid claim of the 

denial of a constitutional right” and (2) “jurists of reason 

would find it debatable whether the district court was correct 

in its procedural ruling.”  Slack v. McDaniel, 529 U.S. 473, 484 

(2000). 

A district court is “permitted, but not obliged, to 

consider, sua sponte, the timeliness of a . . . prisoner’s 

habeas petition.”  Day v. McDonough, 547 U.S. 198, 209 (2006); 

see Hill v. Braxton, 277 F.3d 701, 706 (4th Cir. 2002).  Before 

doing so, however, “a court must accord the parties fair notice 

and an opportunity to present their positions.”  Day, 547 U.S. 

at 210; see Hill, 277 F.3d at 707.  The court also must consider 
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the prejudice to the movant and the interests of justice prior 

to sua sponte dismissing a § 2255 motion as untimely.  Day, 547 

U.S. at 210.   

The district court in this case failed to accord the 

parties a meaningful opportunity, prior to its sua sponte 

dismissal, to respond to its finding that Harris’ § 2255 motion 

was untimely.  Further, the court did not consider the prejudice 

to Harris or the interests of justice in making its decision.  

Thus, we conclude that Harris has demonstrated that reasonable 

jurists would find debatable the district court’s procedural 

ruling. 

We have, however, independently reviewed the record 

and conclude that Harris failed to demonstrate that “jurists of 

reason would find it debatable whether the petition states a 

valid claim of the denial of a constitutional right.”  Slack, 

529 U.S. at 484; see Miller-El v. Cockrell, 537 U.S. 322, 336-37 

(2003); Reid v. True, 349 F.3d 788, 797 (4th Cir. 2003).  We 

therefore deny a certificate of appealability and dismiss the 

appeal.  We dispense with oral argument because the facts and 

legal contentions are adequately presented in the materials 

before this court and argument would not aid the decisional 

process. 

DISMISSED 


