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PER CURIAM: 

Appellant appeals from the district court’s order 

dismissing his 42 U.S.C. § 1983 (2012) action for failure to 

state a claim under 28 U.S.C. § 1915(e)(2)(B) (2012).  The 

district court’s order also stated that the dismissal should 

count as a strike for purposes of §  1915(e).  On appeal, 

Appellant contends that he should have been permitted to amend 

his complaint.  We hold that Appellant was not entitled to amend 

his complaint before dismissal.   

The district court did not specify whether the complaint 

was dismissed with or without prejudice.  Because the court 

stated that the dismissal would count as a strike, we conclude 

that the dismissal was with prejudice.  See United States v. 

McClean, 566 F.3d 391, 396-97 (4th Cir. 2009) (dismissal without 

prejudice for failure to state a claim does not count as a 

strike).  We note that dismissals under §  1915(e)(2)(B) should 

be without prejudice, see Nagy v. FMC Butner, 376 F.3d 252, 258 

(4th Cir. 2004), and we modify the district court’s order 

accordingly.  

Therefore, we affirm the district court’s dismissal, 

modifying it to show that the dismissal is without prejudice and 

does not count as a strike.  We dispense with oral argument 

because the facts and legal contentions are adequately presented 
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in the materials before this court and argument would not aid 

the decisional process.   

 

AFFIRMED AS MODIFIED 

  
 
  
 


