Filed: July 15, 1996

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

Nos. 94-5887(L)
(CR-93-28-1, et al)

United States of Anerica,
Plaintiff - Appellee,

Ver sus

Kennet h B. Kubi nski, et al,
Def endants - Appel |l ants.

ORDER

The Court amends its opinion filed July 11, 1996, as foll ows:
On page 2, section 1 -- the first case nunber, for United

States v. Lewis, is corrected to read "No. 94-5895."

For the Court - By Direction

/sl Bert M Montague

Clerk
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Appeal s fromthe United States District Court

for the Eastern District of North Carolina, at Fayetteville.
Mal col mJ. Howard, District Judge.

(CR-93-28-1, CR-93-28-5, CR-93-28-6, CR-93-28-7, CR-93-28-2)
Argued: June 5, 1996

Deci ded: July 11, 1996

Bef ore RUSSELL, WLKINS, and NIEMEYER, Circuit Judges.

Affirmed in part, vacated in part, and remanded with instructions
by
unpubl i shed per curiam opi nion.

COUNSEL
ARGUED: Thonas Ki eran Maher, RUDOLF & MAHER, P. A,
Chapel Hill, North Carolina, for Appellant Kenneth Kubi nski; Janes
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Ril ey Parish, PARI SH, COOKE & RUSS, Fayetteville, North Caro-
l'ina, for Appellant Jacquel yn Kubi nski; Jeffrey Lee Starkweat her,
Chapel Hill, North Carolina, for Appellant Gerth; Ronal d Dougl as
McSwai n, BOOSE & MCSWAI N, Fayetteville, North Carolina, for
Appel I ant Ri chard Kubi nski; Robert Dal e Jacobson, Lunberton,
North Carolina, for Appellant Lewis. Robert Edward Skiver, Assis-
tant United States Attorney, Ral eigh, North Carolina, for Appellee.
ON BRI EF: David S. Rudolf, RUDOLF & MAHER, P.A., Chapel

Hill, North Carolina, for Appel | ant Kennet h Kubi nski. Jani ce McKen-
zie Cole, United States Attorney, Raleigh, North Carolina, for
Appel -

| ee.

Unpubl i shed opi ni ons are not binding precedent inthis circuit. See
Local Rule 36(c).

OPI NI ON
PER CURI AM

Appel | ants, Kenneth B. Kubinski, Jacquelyn M Kubinski, Ray-

nmond G Gerth, Richard M Kubinski, and Marvin W Lew s, raise
numer ous chal | enges to their convictions for vari ous drug and noney
| aundering offenses and their resulting sentences. Finding no
revers-

ible error, we affirm all of their convictions and sentences,
except for

t he sentences inposed upon Jacquel yn Kubi nski (Kubi nski) and Mar-
vin Lewis. Because the district court failed to articulate
adequatel y

the basis for Kubinski's sentence and to nake adequate findings
with

regard to the anmount of drugs attributable to Lewis, we vacate
their

sentences and remand for further proceedings.

Viewed in the Iight nost favorable to the Governnent, see {d asser

v. United States, 315 U S. 60, 80 (1942), the record denonstrates
t hat

Appel l ants, with the exception of Ri chard Kubi nski, participatedin
a

| arge-scal e conspiracy to distribute hundreds of kilograns of
cocai ne




and tons of marijuana over a period of several years. Severa
Appel -

|l ants also |aundered the profits from the drug conspiracy,
I nvesti ng

the earnings in ventures such as notion picture production and real
est at e devel opnent. Kennet h Kubi nski was t he | eader of the cri m nal
activity, and the remaining Appellants participated in different
capaci -

ties for varying |l engths of tine.

Appel l ants rai se nunmerous issues on appeal. They claimthat the
district court inproperly admtted i nto evidence prior consi stent
st at e-

ments by Governnment w tnesses, certain coconspirator statenents,
t he

results of Kenneth Kubinski's IRS audit, and evidence regarding
prior

unl awful acts by investors in a real estate devel opnment owned by
Kennet h Kubi nski. I n addition, Appellants arguethat |imtations on
t he cross-exam nation of specific w tnesses violated Appellants’
Si xth

Amendment rights to confrontation. Finally, they assert numerous
chall enges to their sentences. On cross appeal, the Governnent
chal -

| enges the sentence that the district court inposed upon Kubi nski
arguing that it inproperly departed dowward fromthe applicable
gui del i ne range. Having revi ewed the record and argunents of coun-
sel, we find no reversible error and affirmall convictions and
sen-

tences with two exceptions, specifically the sentences received by
Kubi nski and Lew s.

Kubi nski was convicted of conspiracy to distribute and to possess
with the intent to distribute cocaine, marijuana, and hashi sh. See
21

U S.C.A 8846 (West Supp. 1996). At sentencing, the district court

specifically found that as a result of Kubinski's involvenent in
t he

conspiracy, she was responsible for at |east 67 kilograns of

cocai ne,

7,104 pounds of marijuana, and 90 kil ogranms of hashish--resulting
in an adjusted offense |l evel of 36. See United States Sentencing
Com

m ssion, Cuidelines Manual, 88 1B1.3(a)(1)(B), 2D1.1(c)(2) (Nov.

1994). The district court then determ ned that this offense | evel,

when

conbi ned with her Crimnal H story Category I, resulted in a guide-

| i ne range of 188 to 235 nonths inprisonnent. See U S.S.G Ch. 5
Pt. A The court, however, subsequently reduced Kubi nski's of fense
| evel to 28, resulting in a guideline range of 78 to 97 nonths, see
id.,




and sentenced her to 78 nonths incarceration. In doing so, the
di strict

court noted that there existed mtigating circunstances justifying
a



| oner sentence, specifically that Kubi nski had three m nor children

and that "the present guideline rmay overrepresent]|her]
I nvol venment . "
J. A 1826.

The Government appeal s Kubi nski's sentence, arguing that the dis-
trict court i nproperly granted a downwar d departure. Kubi nski, how
ever, maintains that the sentence is proper because it was not
based

on an erroneous departure, but rather upon a reeval uation by the
di s-

trict court of its finding regarding the anount of drugs for which
she

was responsi bl e and a correspondi ng reduction in her of fense |l evel .

Unquestionably, if the district court intended to depart fromthe
appl i cabl e guideline range, the Governnment is correct that the
di strict

court abused its discretion and that the sentence inposed was in
vi ol a-

tion of the law. See Koon v. United States, Nos. 94-1664, 94-8842,

1996 W. 315800, at *10 (U.S. June 13, 1996). Because there i s noth-

i ng extraordinary about the fact that Kubinski had three m nor

chil -

dren, a departure on that basis was i nproper. See United States v.

CGoff, 907 F.2d 1441, 1446 (4th Cir. 1990); see also US. S. G 8§
5HL. 6,

p.s. And, a belief by a district court that the sancti on nmandat ed
by the

guidelines is too severe is also an inappropriate ground for

departure.

See United States v. Jackson, 30 F.3d 199, 203 (1st G r. 1994).

Furthernore, the 67 kil ograns of cocaine for which Kubinski, at

|l east initially, was held responsi bl e requires the i nposition of a
st at u-

tory mandatory m ni mum sentence of 120 nonths. See 21 U S. C A

8§ 841(b) (1) (A (West Supp. 1996). Adistrict court may depart bel ow
a statutory m nimum sentence only if the Governnent requests a
departure based on the defendant's substantial assistance to
aut hori -

ties, see 18 U.S. C. A. §8 3553(e) (West Supp. 1996); U. S.S. G§ 5K1.1,
coment. (n.1); United States v. Patterson, 38 F.3d 139, 146 n.8
(4th

Cir. 1994), cert. denied, 115 S. C. 1968 (1995), or if the court
finds

that the defendant meets the criteria set forthin the safety valve
provi -

sion, see 18 U S.C. A 8§ 3553(f) (West Supp. 1996); U.S.S.G 8
5C1. 2.

Because the Governnent did not nove for a downward departure
based upon Kubinski's substantial assistance, and because the
di strict




court determ ned that the safety val ve provi sion did not apply, the
court possessed no authority to i mpose a sentence bel owthe stat u-
torily required mandatory m ni num sent ence.
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Al t hough the record supports a conclusion that the district court
intended to inpose a sentence based on a departure from the
applica-

bl e guideline range, we are unable to conclude with certainty
whet her

the court intended to depart downward or engaged in a reeval uati on
of Kubinski's relevant conduct because it did not clearly
articulate the

basis for its sentencing decision. Therefore, we vacate the
sent ence

and remand in order to permt the district court to clarify the
basis for

Its determ nation of the appropriate offense | evel and to sentence
accordi ngly.

Marvin Lewi s was convi cted of several offenses, including con-
spiracy to distribute and to possess with intent to distribute
cocai ne,

heroi n, and hashi sh, see 21 U S.C. A 8§ 846, and noney | aunderi ng,
see 18 U.S.CA 8 1956(a)(1)(B)(i) (West Supp. 1996). At
sent enci ng,

Lewi s objected to the proposed finding in the presentence report
(PSR) that as a result of his involvenent in the conspiracy he
shoul d

be hel d responsi ble for 7,104 pounds of marijuana, 83.5 kil ograns
of

cocai ne, and 90 kil ograns of hashish. Although the district court
rej ected the proposed finding of the PSR regardi ng the hashish, it
failed to articulate a finding of the anounts of cocai ne and heroin
t hat

should properly be attributed to Lewis for the purpose of
det er m ni ng

his offense | evel.

As this court has held, "[w hen the anmount of drugs for which a

defendant is to be held responsibleis disputed, the district court
nmust

make an i ndependent resol uti on of the factual issue at sentencing."
United States v. Glliam 987 F.2d 1009, 1013 (4th Gr. 1993). And,
in order to hold a defendant responsible for a quantity of drugs
attrib-

utable to himas aresult of his participationin aconspiracy, the
di s-

trict court nmust find that the acts giving rise to his liability
wer e both

reasonably foreseeable to him and wthin the scope of his
agr eenent .

See U.S.S.G 8§ 1B1.3, comment. (n.2); United States v. Estrada, 42
F.3d 228, 231 (4th Gr. 1994); Glliam 987 F.2d at 1012-13. Cur
review of the record indicates that the district court failed to
make an




adequate factual resolution of Lew s
find-

ing of the PSR Accordingly, we vacate Lewi s' sentence and renand
in order to permt the district court to reexam ne this issue.

obj ection to the proposed
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I V.

For the foregoing reasons, the convictions of all Appellants are
affirmed. In addition, we affirm the sentences inposed by the
di strict

court with the exception of those given to Jacquel yn Kubi nski and
Marvin Lewis. Because we find the record on appeal insufficient to
permt us to determine the basis for the sentence inposed upon
Kubi nski by the district court, and because the district court
failed to

make sufficient findings regardingthe anount of drugs attri butable
to

Lew s, we vacate their sentences and remand for further proceedi ngs
consi stent with this opinion.

AFFI RVED | N PART; VACATED | N PART; AND RENMANDED
W TH | NSTRUCTI ONS




