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Unpubl i shed opi nions are not binding precedent in this circuit.
See
Local Rule 36(c).

OPI NI ON
PER CURI AM

Kenny Koonge appeals froman order of the district court

af firmng

his conviction after a bench trial before a United States

Magi strate

Judge. Koonge was convicted of 1) driving under the influence of
al cohol ("DU ") in violation of 36 CF.R S 4.23(a)(1); 2)

reckl ess

driving in violation of 36 CF.R S 4.2, incorporating Va. Code
S 46. 2-852; and 3) crossing the nmedian in violation of 36 C F. R
S 4.10(a). The judge inposed a sentence of 18 nonths' probation
with

special conditions, fines of $950 and a special assessnent of
$30. W

affirm

On Novenber 21, 1998, at approximately 8:00 a.m, the vehicle

t hat Koonge was driving crossed the nmedi an of the George Washi ng-
ton Parkway in northern Virginia and struck an oncom ng vehicle.
Because the Parkway is within the special maritinme and
territorial

jurisdiction of the federal governnent, the United States Park
Pol i ce

responded to the accident. Koonge was issued citations for the
fol |l ow

ing infractions: 1) DU in violation of 36 CF.R S 4.23(a)(1); 2)
reck-

|l ess driving in violation of 36 CF.R S 4.2, incorporating Va.
Code

S 46. 2-852; 3) operating an uninsured vehicle in violation of 36
CF.R S 4.2, incorporating Va. Code S 46.2-707; 4) driving over
t he

median in violation of 36 CF.R S 4.10(a); and 5) operating a
not or

vehicl e on a suspended license in violation of 36 CF. R S 4.2,

i ncor -

porating Va. Code S 46.2-301.



Koonge appeared before a federal nmagistrate judge on February 16,
1999 and pled not guilty to all of the charges. The charges for
driving

an uninsured vehicle and for driving on a suspended |icense were
sub-

sequently dropped. Koonge al so noved for dismssal of either the
reckl ess driving charge or the DU charge, pursuant to a Virginia
st at -

ute that provides as follows:



Whenever any person is charged with a violation ofS 18. 2-
51.4 or S 18.2-266 [driving under the influence of alcohol

or

drugs] or any simlar ordinances of any county, city, or
t own

and reckless driving growi ng out of the same act or acts
and

is convicted of one of these charges, the court shal
di sm ss
t he renmai ni ng char ge.

Va. Code S 19.2-294.1 (LEXIS 1999). Koonge clainmed that this pro-
vision of the Virginia Code was incorporated into the reckl ess
driving

charge, pursuant to 36 CF. R S 4.2, which provides in rel evant
part

t hat

[u] nl ess specifically addressed by regulations in this
chapter,
traffic and the use of vehicles within a [national] park

area

are governed by State law. State law that is now or may
| at er

be in effect is adopted and nade a part of the regul ations
in

this part.

36 CF.R S 4.2(a). The court denied the notion, finding that Va.
Code S 19.2-294.1 is procedural in nature and inapplicable to

f eder al

courts. The case then proceeded to trial.

The evidence at trial showed that Koonge's vehicle had crossed

t he

medi an and struck another vehicle. The driver of the other
vehi cl e,

Dr. Thareparanbil Jacob Joseph, testified that follow ng the

acci dent,

he approached Koonge and snell ed al cohol on his person. The Park
Police at the scene adm nistered field sobriety tests, which
Koonge

fail ed. Breathal yzer tests were al so adm ni stered approxi mately 2
hours after the accident. Koonge registered .063 and. 058, both of
which are within the "under the influence" range and bel ow t he

| evel

of intoxication.*



At trial, Koonge testified that he had consuned only one

al coholic

beverage during the tine period from11:00 p.m until the tine

t he

accident occurred the next norning. He further testified that he
entered the nedian after sinply losing control of his vehicle.
(I'n his

statenent at the scene, Koonge told the Park Police that he had

*Intoxication is a reading of .10 or higher. See 36 CF.R S
4.23(a)(2).



swerved into the nedi an when he was cut off by another vehicle.)
The

Magi strate Judge rejected Koonge's testinony and found himguilty
of all charges.

The defendant then reasserted his contention that the dual
convi c-

tions for reckless driving and DU were inproper, in light of Va.
Code S 19.2-294.1. The court rejected that argunent, finding no
pr o-

hi bition agai nst conviction on both counts in federal court.
Koonge

was sentenced to 18 nonths' probation with special conditions,

i ncluding the conpletion of an al cohol education program and
restricted driving privileges, and to fines of $950 and a $30
speci al

assessnment.

On April 23, 1999, the district court affirned the decision of
t he

Magi strate Judge, over Koonge's objections. The court found 1)
t hat

the evidence was sufficient to sustain the conviction, and 2)
t hat Va.

Code S 19.2-294.1 was a procedural rule and inapplicable in

f eder al

court. This appeal followed.

.
A

We review sufficiency of the evidence to sustain a guilty charge
by

aski ng whet her, when viewed in the |light nost favorable to the
gov-

ernnment, the evidence at trial provided a sufficient basis for
havi ng

found the defendant guilty beyond a reasonabl e doubt. See United
States v. WIllians, 405 F.2d 14, 17 (1968) (bench trial); United
St at es

v. Burgos, 94 F.3d 849, 862 (4th Cr. 1996) (en banc) (trial by
jury).

See al so Jackson v. Virginia, 443 U S. 307, 319 (1979); d asser
V.

United States, 315 U S. 60, 80 (1942).



Her e, Koonge contends that the evidence was insufficient to

sust ain

either the DU or the reckless driving charge. W di sagree.
Sever a

i ndividuals testified that Koonge snelled of al cohol at the scene
and

appeared disoriented. Additionally, Koonge's own testinony was

i nconsi stent, and he admtted he crossed the nmedian. Thus, there
was

sufficient evidence fromwhich a reasonable trier of fact could
have

determ ned that Koonge was driving under the influence of alcohol
on



t he George Washi ngton Parkway and that his failure to control his
vehi cl e amounted to reckless driving. As there was i ndependent
evi -

dence to support these conclusions, we cannot fault the

magi strate

judge for choosing to discredit the testinony of Koonge. The
fact -

finder's credibility determ nations are not a subject of
appel | ate

review. See United States v. WIlson, 118 F.3d 228, 234 (4th Cr
1997).

B.

We review de novo the district court's |egal conclusions. See
United States v. Lipford, 203 F.3d 259, 270 (4th Gr. 2000).
Koonge

contends that the trial court erred in refusing to dism ss the
reckl ess

driving charge, as Va. Code S 19.2-294.1 instructs Virginia
courts to

do when a defendant is also charged with DU . Koonge argues that,
contrary to the trial court's finding, this provisionis
substantive in

nature and therefore is assimlated into the federal |aw that
governs

his conviction. See United States v. King, 824 F.2d 313, 315 (4th
Cr.

1987) (stating that the Assimlative Crinmes Act of 1942, 18

U s C

S 13, (the "ACA") assimlates the entire substantive crimnal |aw
of

the state); Kay v. United States, 255 F.2d 476, 478 (4th Gr.
1958)

(hol ding that the ACA assimlates entire substantive |aw but does
not

general |y adopt state procedural rules). W reject the
contention,

however, that at issue here is whether the Virginia state |aw
prohi bi -

tion on dual convictions for DU and reckless driving is a
substantive

or a procedural rule.

We find persuasive the governnent's position that the ACAis
irrelevant in this case. W find Koonge's reliance on Virginia
law to



be i napposite, since he was convicted under federal regulations.
See

United States v. Eubanks, 435 F.2d 1261, 1262 (4th Gr. 1971)
(per

curian). Because Koonge was charged pursuant to the Secretary of
the Interior's regulations governing vehicles and traffic safety
in

parks, forests, and public property under the purview of the
Depart -

ment of the Interior, the ACA sinply was not invoked in charging
Koonge with reckless driving. Specifically, Koonge's DU charge
arose under federal law, i.e., 36 CF.R S 4.23(a)(1), the
federal DU

of fense. Koonge's reckless driving offense, charged pursuant to
36

CFR S4.2, is likewise a federal offense, although it relies
on the

reckl ess driving provision of the Va. Code for its elenents. Even
i f



we were to find that this reckless driving provision brought

al ong

with it the prohibition on dual convictions for DU and reckless
driv-

ing under Virginia law, that finding would not alter the outcone
in

this case. Here, the DU conviction is for a purely federa

of fense, and

therefore the prohibition on dual convictions under Virginia
state | aw

is not triggered.

AFFI RVED
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Unpubl i shed opi nions are not binding precedent in this circuit.
See
Local Rule 36(c).

OPI NI ON
PER CURI AM

David Al an Harvey appeal s the sixty-three-nonth sentence

i nposed by the district court after he pled guilty to arned bank
r ob-

bery, 18 U.S.C. A S 2113(d) (West Supp. 2000), and attenpted

ar med

robbery, 18 U . S.C. A S 2113(c) (West Supp. 2000). Harvey contends
that the district court failed to recognize its authority to
depart down-

ward for dimnished capacity, aberrant behavi or, post-offense
rehabi | -

itation, and substantial restitution. W dismss the appeal for

| ack of

jurisdiction.

In 1996, Harvey's doctor prescribed Denerol and Seconal for fre-
guent m grai ne headaches. By 1998, Harvey was addicted to these
medi cati ons, and was obtaining |arge quantities of themfromtwo
doctors and energency roomvisits. On Decenber 24, 1998, Harvey
robbed a pharmacy with a BB gun, taking Denmerol and Seconal.* On
Decenber 26, 1998, he robbed a Phar-Mr pharnmacy of Demerol and
Seconal. On Decenber 31, 1998, Harvey was fired fromhis job as
sal es manager at a car deal ership because he was under the

i nfluence

of nmedication and unable to performhis duties. The sane day, he
robbed a bank of $169, 700. Harvey was arrested a few days | ater.
Al l

but $20, 150 of the noney stolen fromthe bank was recovered. By
t he

date of sentencing, Harvey had repaid the |oss to Phar-Mr and
$15,000 to the bank, but still owed the bank $5000.

Harvey requested a departure based on aberrant conduct, dim n-
i shed capacity, post-offense rehabilitation, and substanti al
restitution,

as well as his "extraordinary cooperation with authorities and
accep-

tance of responsibility . . . his education, vocational skills,
wor k hi s-



tory, and famly responsibilities, and the unlikelihood this
conduct
woul d ever recur."

*Thi s conduct was not charged or treated as rel evant conduct.

2



At the sentencing hearing, the district court initially observed
}Pagid not believe that it had discretion to depart downward on
;?gunds urged by Harvey because the facts did not warrant a
?5P2T-The court expressed synpathy for Harvey, and stated that if
L;d di scretion to depart, it mght do so. However, after hearing
ﬁ;g?: the district court stated:

| don't believe, as a legal and factual matter under the
facts

of this case, that the argunents you have nade give the

Court a legal basis to depart below the guideline. That is,

recogni ze that under certain circunstances you can depart
for each of these three grounds.

| don't find any support for finding that the acts in this

case
-- that is, the bank robbery, the robbery of the pharnacy,
and possi bly the other pharnacy robbery, or attenpted rob-
bery, for that matter -- are such that you woul d be
entitled
to depart [sic] for an aberrant act, for di m nished
capacity,
or for the extraordinary acceptance of responsibility after
these acts had been commtted. That is, individually and in
conbination, | still don't find that these facts would
al | ow
the Court to have the discretion to do that as a matter of
fact

and as a matter of | aw

So I amnot refusing to exercise ny discretionin this
mat t er.

| amsinply finding that under the facts and circunstances

of the case, the facts and the law do not permt a
departure.

The appeals court "lacks authority to review a decision of the
di s-

trict court not to depart fromthe applicabl e guideline range
when t hat

decision rests upon a determ nation that a departure i s not
war r ant ed. "



United States v. Brock, 108 F.3d 31, 33 (4th CGr. 1997) (citing
g?;%gg v. Bayerle, 898 F.2d 28, 30-31 (4th Gr. 1990)). However,
LguﬁPedecides not to depart because it believes it |acks |egal
authority

to depart, the court of appeals nay review that decision. See
?BSCEiSd at 33. The Suprene Court has expl ained that any factor
}Qéaot forbi dden as a possi ble ground for departure under the
??kgg-nay permt a departure, if "the factor, as occurring in the
3?;£|g;rcunstances, t akes the case outside the heartland of the

3



applicable Guideline.”" Koon v. United States , 518 U. S. 81, 109
(1996) .

In Brock, this Court listed the forbidden factors:

[Dlrug or al cohol dependence or abuse (U.S.S.G S 5hl.4,

p.s.); race, sex, national origin, creed, religion, or
soci oeco-

nomc status (U.S.S.G S 5H1.10, p.s.); lack of youthful

gui dance or simlar circunstances indicating a di sadvan-

taged upbringing (U S.S.G S 5H1.12, p.s.).

108 F. 3d at 33.

In this case, the district court correctly decided that Harvey's
drug

addi ction was not a perm ssible ground for departure. In |ight of
Koon

and Brock, the court could not have been in doubt about its
authority

to depart on the non-forbidden grounds put forward by Harvey, if
t he

factor was present to an exceptional degree or otherw se made the
case an atypical one. See Brock, 108 F.3d at 35. The court
determ ned

that the facts did not justify a departure and deci ded not to
depart.

When the district court finds factors that mght, if the facts
were dif-

ferent, support a departure, but do not support a departure in

t he case

under consideration, the appeals court |acks authority to review
t he

decision. See United States v. DeBeir, 186 F.3d 561, 573 (4th
Gr.

1999).

W therefore dismss the appeal for lack of jurisdiction. W dis-
pense with oral argunent because the facts and | egal contentions
are

adequately presented in the materials before the court and

ar gunent

woul d not aid the decisional process.

DI SM SSED
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OPI NI ON
PER CURI AM

This case presents an appeal froman order of the United States
District Court for the District of Maryland (Davis, J.) adopting
t he

recommendation of the United States Bankruptcy Court to dismss,
on

res judicata grounds, the plaintiffs-appellants' danmages cl ai ns
under

11 U.S.C. S 362 and Maryl and comon | aw cl ains for abuse of pro-
cess, false inprisonment, and malicious prosecution. The
plaintiffs-

appel l ants al so appeal from so much of the district court's order
as

dism ssed their joint claimfor |oss of consortium Finding no
error,

we affirm

In 1994, plaintiff-appellant Al exis Matthews ("Al exis") sustained
serious injuries for which she obtained nedical treatnment. Anong
her

medi cal care providers was the defendant-appel |l ee Ger mant own
Injury Care Center, Inc. ("Germantown"). Subsequently, Al exis was
unable to tinely pay her nedical and other bills and the Matthews
(Al exi s and Theodore, her husband) filed a joint petition for
bank-

ruptcy under Chapter 7. On June 1, 1997, the bankruptcy court

i ssued

a Notice of Conmencenent of Case, which contained instructions
that creditors should not take any action against the debtors

wi t hout



first seeking the perm ssion of the bankruptcy court.

Nevert hel ess, on

July 7, 1997, Gernmantown requested the issuance of a body attach-
ment for Alexis so she would appear in court in aid of

Ger mant own' s



efforts to collect on the past due debt. The Cerk of the
District Court

of Maryl and caused a bench warrant to issue, the body attachnent
was executed, and Al exis was taken into custody, handcuffed, and
i ncarcerated. She was al so handcuffed and she was | ater brought
to

court, where she was rel eased on bond pending resolution of the
bankr upt cy.

Al exis applied to the bankruptcy court for the entry of an order
hol di ng Germantown in contenpt for causing the body attachnent to
issue in violation of the bankruptcy court stay. In her
appl i cation,

Al exis specifically asserted that Gernmantown's actions were taken
"notwi t hstandi ng the provisions of the United States Bankruptcy
Code Section 362."* She requested (1) a declaratory judgnment that
Ger mant own had viol ated the bankruptcy |laws; (2) danages in the
formof attorneys' fees and costs; (3) a permanent injunction
agai nst

further efforts to collect the debt w thout court perm ssion; and
(4)

what ever further relief would be proper. Wth her application,

Al exi s

submtted a proposed order to show cause to the bankruptcy court.
On

January 26, 1998, the bankruptcy court signed the proposed order,
i ssuing a "Show Cause Order For Contenpt and Damages Pursuant

to 11 U S.C. Section 362(h)." After the signed order had been

ent ered,

copies were sent to Alexis' attorney. Section 362(h) provides

t hat

"[a]ln individual injured by any willful violation of a stay

provi ded by

this section shall recover actual damages, including costs and
attor-

neys' fees, and, in appropriate circunstances, nay recover
punitive

damages. "

On February 13, 1998, the Matthews filed a conpl ai nt agai nst Cer-
mantown in the United States District



