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MACK WAYNE PETERSON,
Petitioner - Appellant,

Ver sus

NORTH CARCLI NA DEPARTMENT OF CORRECTI ONS,

Respondent - Appell ee.

Appeal fromthe United States District Court for the Eastern Di s-
trict of North Carolina, at Raleigh. Terrence W Boyle, District
Judge. (CA-94-979-5-BO
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Bef ore NI EMEYER and M CHAEL, Circuit Judges, and BUTZNER, Seni or
Circuit Judge.

Affirmed as nodified by unpublished per curiam opinion.

Mack Wayne Peterson, Appellant Pro Se.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Appel | ant appeals from the district court's order denying
relief on his 28 U S.C. § 2254 (1988) petition. The district court
dism ssed the petition as frivolous. Because Appellant has not
exhausted his clains in state court, we grant a certificate of
probabl e cause to appeal and nodify the dismssal in this case,
pursuant to our authority under 28 U.S. C. 8§ 2106 (1988), to refl ect
that the petitionis dism ssed w thout prejudice dueto Appellant's
failure to exhaust. We dispense with oral argunent because the
facts and | egal contentions are adequately presented in the mate-
rials before the court and argunent would not aid the decisional

Pprocess.
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