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OPI NI ON
PER CURI AM

Josi ah Obiamalu, a citizen and national of N geria, petitions for
review of an order of the Board of Inmgration Appeals ("Board").
The Board di sm ssed Ohi amal u's appeal fromthe decision of an

| mm gration Judge ("1J") finding Obiamalu deportabl e and denyi ng
his application for a waiver of deportability under§ 212(c), 8
US CA 8 1182(c) (West Supp. 1996). W affirm

Obi amal u entered the United States as a student in 1982 and
becane a | awf ul permanent resident in 1988 after marrying a United
States citizen. From 1984 to 1992, Obiamalu was convicted of
witing

wort hl ess checks, assaulting his pregnant wife, credit card fraud,
bank

fraud, crimnal attenpt, and resisting arrest.

In 1993, the Inmm grati on and Naturalization Service ("INS") insti-
t ut ed deportati on proceedi ngs agai nst Obi amal u whi | e he was servi ng
a prison sentence in Maryland. Follow ng his rel ease fromprisonin
1995, the INS held a hearing. Following the hearing, the 1J
concl uded

t hat Obi amal u was deportabl e based on his crimnal history.

In his appeal to the Board, Obiamalu asserted that he was denied
due process on the grounds that the |J failed to grant a
conti nuance

of the hearing so that Cbianalu coul d gat her necessary docunents,
t hat he received i neffective assi stance of counsel, and that he did
not

recei ve adequate notice of the date and time of the hearing.
Obi amal u

al so asserted that the 1J abused his discretion in denying his
request

for a wai ver under 8§ 212(c). The Board upheld the finding of the IJ
and Obi amal u rai ses the sanme argunents to this Court.

To prevail on a cl ai mof deprivation of due process, the alien nust
show that the alleged violations rise to the level of
constitutiona

defects, and are not just abuses of admi nistrative or judicial
di scre-



tion. Gandarill as-Zanbrana v. Board of Immgration Appeals, 44
F.3d 1251, 1255 (4th Gr. 1995). Obianmalu failed to show that the
J

abused his discretion in denying a continuance because Obi amal u
coul d not show good cause as to why he coul d not produce docunents
in his favor when he had two years to collect such docunents. 8
CFR 8 242.13 (1995). Oohiamalu failed to provide affidavits or
ot her

evi dence denonstrating that his counsel's performance was so defi -
cient as to have violated his Fifth Amendnent ri ght to due process.
See Ramirez-Durazo v. INS, 794 F.2d 491, 499-500 (9th Cr. 1986);
see generally Figeroa v. INS, 886 F.2d 76, 78-79 (4th Cr. 1989).
Finally, Obiamalu received witten notice containing the correct
dat e

and tine of the hearing a nonth before the hearing took place; he
was

not harmed by the change in hearing date given the tinely
notification

he received.

Qobi amal u al so appeal s the Board's denial of his application for a
di scretionary wai ver of deportation under 8 212(c). We reviewthis
decision for abuse of discretion, and uphold it unless it is
arbitrary or

capricious. Casalena v. INS, 984 F.2d 105, 106 (4th Cr. 1993). The
al i en bears the burden of showi ng that he nerits favorabl e action
Ld.

Obi amal u neets the statutory requirenents for the wai ver, but fails
to

carry his burden of convincing the Board that he deserves the
favor -

abl e exercise of discretion. See Casalena, 984 F.2d at 107 n.6.

In considering a 8§ 212(c) application, the Board nust bal ance
soci al and humane considerations in the applicant's favor agai nst
adverse factors that show his undesirability as a permanent
resi dent.

Cortes-Castillo v. INS, 997 F.2d 1199, 1202 (7th Cir. 1993). The IJ
considered all the relevant factors. In Cbhiamalu's favor, the 1J
consi d-

ered that Obiamalu had been in this country for nearly thirteen
years

and had a daughter. On the negative side, the IJ noted Obiamal u's
crimnal history, divorce fromhis wife, the fact that he had not
sup-

ported his daughter since 1992, and that his clainms of extrene
har d-

ship were not credible. Accordingly, the 1J denied a8 212(c)
wai ver.

The Board affirmed, noting Cbiamalu's continued crimnal activity
followng his first 8 212(c) waiver and finding that the equities
did

not outwei gh the crimnal behavior.




We do not have authority to determ ne the weight to be given each
factor, Gouveia v. INS 980 F.2d 814, 818-19 (1st Cr. 1992),
I ncl ud-




ing the applicant's crimnal record. Hajiani-Nroumand v. INS, 26
F.3d 832, 836 (8th Cir. 1994). Even a showi ng of outstanding
equities

does not require relief if the BIAin its discretion decides that
t he

equi ties are out wei ghed by negative factors. Gandaril | as- Zanbr ana,
44 F. 3d at 1259 n. 4. W concl ude that the Board appropriately exer-
cised its discretion in this case.

Accordingly, we affirmthe Board' s order. W dispense with ora
argunent because the facts and | egal contentions are adequately
pres-

ented in the materials before the court and argunent woul d not aid
t he

deci si onal process.

AFFI RVED



