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No. 96-1230

JENNI FER M CHELLE FOGEL,
Plaintiff - Appellant,

and

VI CKI DEN SE FOGEL,
Plaintiff,

ver sus

TWO UNKNOMWN EMPLOYEES OF THE MORALE, VELFARE &
RECREATI ON DEPARTMENT, Marine Corps Air Sta-
tion, Cherry Point, North Carolina; UN TED
STATES OF AMERI CA,

Def endants - Appel | ees.

Appeal from the United States District Court for the Eastern
District of North Carolina, at Geenville. Mal col m J. Howard,
District Judge. (CA-94-40-H1)

Argued: May 6, 1997 Deci ded: May 30, 1997

Bef ore RUSSELL and HALL, Circuit Judges, and Joseph F. ANDERSON,
Jr., United States District Judge for the District of South
Carolina, sitting by designation.



Affirmed by unpublished per curiam opinion.

ARGUED: David Peter Voerman, DAVID P. VOERVAN, P.A., New Bern,
North Carolina, for Appel |l ant. Barbara Di ckerson Kocher, Assi stant
United States Attorney, Ral eigh, North Carolina, for Appellees. ON
BRI EF: Jani ce McKenzi e Col e, United States Attorney, Ral eigh, North
Carolina, for Appellees.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Jenni fer Fogel appeals the order granting judgnment after a
bench trial tothe United States” in this negligence action brought
pursuant to the Federal Tort Clains Act, 28 U.S.C. 88 1346(b), 2671
et seq.; she al so appeal s the order denyi ng reconsi deration of the
judgment. We agree with the district court that, under the prem
ises liability aw of North Carolina, an intervening crimnal act
of athird party breaks the chain of causation between the negli -
gence of the prem ses owner and the injury caused by the crim nal
act, except inthree narrowy defined circunstances not present in
this case. Accordingly, we affirmon the reasoni ng of the district

court. Fogel v. United States, CA-94-40-H1 (E.D.N.C. Nov. 28,

1995) ("Order").

AFFlI RVED

" Fogel sued both the United States and "Two Unknown Enpl oyees
of the Morale, Wl fare & Recreation Departnent, Marine Corps Air
Station, Cherry Point, North Carolina,” and we are unable to find
that these "unknown enpl oyees” were ever formally dism ssed from
t he case. The United States has never disputed that these "unknown
enpl oyees, " whose identities became known but who were never added
as parties, were acting wwthin the scope of their federal enploy-
ment when the events constituting the all eged negligence occurred.
Under 28 U.S.C. 8§ 2679(d) (1), the United States shoul d have been
the only defendant bel ow. However, this case has al ways proceeded
as if the United States was indeed the only defendant. For
exanple, the district court's nenorandum orders include only the
United States in the caption, and the defendant is referred to
t hroughout as the United States or "the governnent."



