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OPINION

PER CURIAM:

Fred W. Allnutt, Sr., appeals from the district court's orders dis-
missing his appeal from the bankruptcy court for failing to timely file
a brief and denying his motion for reconsideration. He contends that
the federal courts lack jurisdiction over this proceeding, which was
initially filed in state court, that the district court erred in dismissing
his appeal, and that the bankruptcy court erred in imposing sanctions.
We vacate the district court's order and remand this action to the dis-
trict court for further proceedings.

Allnutt issued a subpoena to Stephen L. Wilcoxson seeking to take
his deposition pursuant to Maryland Rule 2-404, which allows for the
taking of a deposition to perpetuate evidence before a civil action is
filed. Allnutt stated his intent to file an action in the Circuit Court for
Howard County, for quiet title, recovery, and other relief with respect
to expensive race car assets that were sold to persons known to Wil-
coxson, the vice president of Atlantic Auctions, Inc. Allnutt asserted
that the race car assets were improperly sold because the assets were
not part of his bankruptcy estate.

Wilcoxson removed the "action" from state court to the bankruptcy
court where Allnutt's bankruptcy proceeding was pending. Allnutt
opposed the removal, asserting that the proposed deposition was not
a civil action which could be removed to bankruptcy court.

The bankruptcy court quashed the subpoena against Stephen Wil-
coxson, denied Allnutt's motion to remand the case, and dismissed
the adversary proceeding. The court treated the removed notice of
deposition as a petition for perpetuation of testimony and found that
Allnutt lacked standing to challenge the sale of the assets and failed
to state why perpetuation of testimony was necessary. The court
imposed $5,000 in sanctions against Allnutt, finding that he initiated
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the state court action without substantial justification and for the
improper purpose of harassment.

Allnutt noted his appeal. Although he timely filed his designation
of the record and statement of issues, Allnutt filed his appeal brief one
day late, along with a motion to extend the due date of the brief by
one day. He asserted that the brief "took longer to prepare than antici-
pated, considering the requirements of work and seasonal responsibil-
ities."

The district court noted that Allnutt filed ten previous cases in that
court and is aware of the filing deadlines. Because of Allnutt's experi-
ence, the court required him to meet the deadlines, denied his motion
for an extension, and dismissed the appeal. Allnutt moved for recon-
sideration pursuant to Fed. R. Civ. P. 59(e), asserting that the time
limits for filing briefs are not jurisdictional and that his one-day delay
in filing his brief was justified and resulted in no prejudice to the
Appellee. The district court denied the motion. Allnutt appeals.

Any claim or cause of action related to a bankruptcy case may be
removed to a federal district court "if such district court has jurisdic-
tion of such claim or cause of action" under 28 U.S.C.A. § 1334
(West 1993 & Supp. 1996). 28 U.S.C. § 1452 (1994). The deposition
notice filed by Allnutt in the state court pursuant to Maryland Rule
2-404, is similar to a petition to perpetuate testimony as authorized by
Fed. R. Civ. P. 27, which is incorporated into Bankruptcy Rule 7027.
The purpose of Maryland Rule 2-404 is to preserve evidence that
might become unavailable. Allen v. Allen, 659 A.2d 411, 417 (Md. Ct.
Spec. App. 1995). A petition to perpetuate testimony is not a separate
action, but is "an ancillary or auxiliary proceeding." Shore v. Acands,
Inc., 644 F.2d 386, 389 (5th Cir. May 1981). Such a proceeding does
not have an independent basis of federal jurisdiction, see General
Motors Corp. v. Gunn, 752 F. Supp. 729 (N.D. Miss. 1990), but
rather, its jurisdictional basis is dependent on the anticipated civil
action.

Allnutt's subpoena for a deposition to perpetuate evidence was to
obtain evidence for use in filing an action to challenge the bankruptcy
court's sale of the race car assets. Challenges to the propriety of sales
of assets of the bankruptcy estate are core bankruptcy proceedings
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pursuant to 28 U.S.C. § 157(b)(2)(A) (1994). See In re Elegant
Equine, Inc., 155 B.R. 189, 191 (Bankr. N.D. Ill. 1993); In re Ameri-
can Solar King, 142 B.R. 772 (Bankr. W.D. Tex. 1992). Because the
bankruptcy court would have jurisdiction over the anticipated under-
lying action, the subpoena action to perpetuate testimony was prop-
erly removed to the bankruptcy court. See 11 U.S.C. Rule 9027.

Bankruptcy Rule 8009(a)(1) provides that the appellant must serve
and file a brief within 15 days after entry of the appeal on the docket.
11 U.S.C. Rule 8009(a)(1) (1994). To determine whether to dismiss
a bankruptcy appeal for failure to timely file a brief, the district court
must exercise its discretion under Bankruptcy Rule 8001(a). In re
SPR Corp., 45 F.3d 70, 74 (4th Cir. 1995). In applying Rule 8001(a),
the district court must take one of the four steps outlined in In re
Serra Builders, Inc., 970 F.2d 1309 (4th Cir. 1992). Specifically, the
court must: "(1) make a finding of bad faith or negligence; (2) give
the appellant notice and an opportunity to explain the delay; (3) con-
sider whether the delay had any possible prejudicial effect on the
other parties; or (4) indicate that it considered the impact of the sanc-
tion and available alternatives," keeping in mind that dismissal is a
"harsh sanction which the district court must not impose lightly." Id.
at 1311. Proper application of the Serra test requires the court to con-
sider and balance all relevant factors.

In this case, Allnutt admittedly did not timely file his brief as
required by Rule 8009. The district court dismissed the appeal, noting
Allnutt's experience with the procedures. However, the district court
did not examine Allnutt's failure to make this non-jurisdictional filing
in light of Rule 8001(a) and the balancing test set forth in Serra
Builders and explained in SPR Corp. This failure by the district court
to actually exercise its discretion by considering and balancing all rel-
evant factors amounts to an abuse of discretion. See James v.
Jacobson, 6 F.3d 233, 239 (4th Cir. 1993).

Accordingly we vacate the district court orders dismissing Allnutt's
appeal and denying his motion for reconsideration and remand this
case to the district court for application of Bankruptcy Rule 8001(a),
as explained in Serra Builders and SPR Corp.. In light of this disposi-
tion, we do not address the propriety of the bankruptcy court's impo-
sition of sanctions. We dispense with oral argument because the facts
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and legal contentions are adequately presented in the materials before
the court and argument would not aid the decisional process.

VACATED AND REMANDED

                                5



 


