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OPI NI ON
PER CURI AM

Carol Kiger (Kiger) sued G ncinnati |Insurance Conpany and an
unknown notorist for uninsured notorist coverage under West Vir-
ginia Code 8 33-6-31. Kiger appeals from district court orders
grant -

ing the defendants' notion to dismss. W affirm

Ki ger's husband, Brian Kiger (M. Kiger), died in an autonobile
acci dent on June 20, 1991, at 2:45 a.m on Interstate 70 near Wee-
ling, West Virginia. M. Kiger was driving east in the far |eft
| ane of

three lanes. His car drifted off to the left onto the center
medi an, then

returned onto the highway and roll ed over several tinmes, crossing
t he

east bound | anes and com ng to rest agai nst the guardrail. Wtnesses
told police a second car, which was traveling in the center | ane,
| ef t

the scene. The police treated the accident as a"single vehicle
acci -

dent."

In 1993 Kiger sued CGeneral Mdtors Corporation for product liabil-
ity, claimng that a product defect in the axle shaft caused M.
Ki ger



to lose control of the conpany car (a 1991 d dsnobil e Bravada) he
was driving. In subsequent depositions, witnesses to the accident
sai d

that the second car may have run M. Kiger's car off the road. In
Sep-

tember 1994 Ki ger anended her conplaint to include as defendants
t he unknown driver of the second car (John Doe) and M. Kiger's

i nsurance conpany, Cincinnati |Insurance Conpany (C ncinnati).
Kiger claimed that John Doe negligently caused the accident and
t hat

Cincinnati was liable to her wunder her husband's policy for
uni nsur ed

not ori st coverage. Kiger ultinmately settled her clai mw th General
Mot or s.

West Virginia Code 8 33-6-31 provides for uninsured and underi n-

sured notorist coverage. Mdtor vehicle insurance policies in Wst
Virginia nust contain a provision "undertaking to pay the insured
al |

suns which he shall be entitled to recover as damages from the
owner

or operator of an uninsured notor vehicle . . . ." See W Va. Code
8§ 33-6-31(b). Section 33-6-31 also provides that a "notor vehicle
shal | be deemed to be uninsured if the owner or operator thereof be
unknowmn . . . ." See id. 8§ 33-6-31(c). In accordance with the
statute

M. Kiger's policy provided: "[wje will pay all suns the "insured

IS

legally entitled to recover as conpensat ory danages fromthe owner

or driver of an "uninsured" or "“underinsured notor vehicle.'" The
pol -

I cy al so provided: " [u]ninsured notor vehicle' nmeans a | and notor
vehicle or trailer . . . [which is a hit-and-run vehicle and

nei t her the
driver nor owner is identifiable."

In her anmended conpl aint Kiger contends that under M. Kiger's
policy Cincinnati nmust pay all suns she is entitled to recover as
com

pensat ory damages fromJohn Doe. Cincinnati filed a notion to dis-
mss inits ow right and on behalf of John Doe. In its notion
Cincinnati first argued that Kiger cannot sue Cincinnati directly
unt i |

she obtai ns a judgnent agai nst John Doe. The district court agreed
and di sm ssed the action as to Cincinnati. Ci ncinnati next argued
t hat

the two-year statute of limtations for personal injury actions
barr ed

the action against John Doe. Kiger argued in response that the
action

was a contract dispute with G ncinnati and that the ten-year
statute of

limtations for contract actions applied. The district court held



that the

John Doe action was a personal injury action and dism ssed the
case.

W affirm



.
A

The district court properly relied on Davis v. Robertson, 332
S.E 2d

819, 826 (W Va. 1985), to dismss the direct action against
G nci n-

nati. In Davis the West Virginia Suprene Court held that the West
Virginiauninsured notori st coverage statute "does not authorize a
direct action against the insurance conpany providi ng uninsured
notori st coverage until a judgnent has been obtai ned agai nst the

uninsured notorist." 1d. The Davis court reasoned that the John
Doe

provi sions of the statute, which allow the plaintiff to proceed
agai nst

a fictional person, would be unnecessary if the insured could
directly

sue the insurer

Postlethwait v. Boston O d Colony Ins. Co., 432 S.E 2d 802, 807
(W Va. 1993), created a narrow exception to the Davis rul e agai nst
direct actions. In Postlethwait the tortfeasor was known but was
underinsured. The plaintiffs settled with the tortfeasor's
I nsur ance

conpany for the full anpunt of the tortfeasor's liability coverage,
and

the plaintiffs' insurance conmpany waived its subrogation rights
against the tortfeasor. The plaintiffs then sued their own
I nsur ance

conpany directly for underinsured notorist coverage. The

Postl ethwait court held that (1) if the plaintiff has settled with
the tort-

feasor's liability carrier for the full anobunt of the policy and
(2) if the

plaintiff's insurance conpany has waived its right of subrogation
against the tortfeasor, then the plaintiff may bring a direct
first-party

action against its own insurance conpany. The court reasoned that
t he

purpose of the Davis rule was to consolidate the liability action
against the tortfeasor and the coverage action against the
plaintiff's

I nsurance conpany i nto one judici al proceeding. In Postlethwait the
settl enment had al ready determnedthetortfeasor'sliabilitytothe
plaintiff. And the plaintiff's insurance conpany had waived its
right

to subrogation, which elimnated the possibility of a subsequent
trial

agai nst the tortfeasor. Coverage was the only remaining i ssue, and
"to

require the Postlethwaits to take the additional step of getting a
j udg-




ment against the tortfeasor flies in the face of concepts of
j udi ci al
econony." Postlethwait, 432 S. E. 2d at 806.

4



The Postl ethwait exception does not apply to this case. Judicial
econony dictated the Postlethwait exception: if the plaintiff
settles

with the tortfeasor and the plaintiff's insurance conpany waives
Its

subrogation rights, then there is no reason to require the
plaintiff to

obtain a judgnent against the tortfeasor. In this case, however,
Ki ger

has not established the liability of the tortfeasor. Nor has
G ncinnat i

wai ved its subrogationrights. Soif Kiger sues Cincinnati directly
and

wins, Cincinnati could then sue John Doe (if he was found) in a
sepa-

rate judicial proceeding. Section 33-6-31 contenplates a direct
action

against the tortfeasor only, unless a judicial econony exception
applies. No such exception appliestothis case. W therefore agree
with the district court that Kiger may not nmai ntain a direct action
agai nst Cncinnati.*

B

The district court al so properly dism ssed the acti on agai nst John
Doe, reasoning that the two-year statute of limtations for
per sonal

Injury actions applied. See W Va. Code§ 55-2-12(b). The acci dent
occurred on June 20, 1991. Kiger noved to anend her conplaint to

sue John Doe on Septenber 28, 1994, nore than two years after the
date of the accident. The district court held that personal injury
l'iabil -

ity is the issue in the John Doe action and therefore the two-year

limt

applies. W agree. West Virginia |law treats John Doe actions for

uni nsured notori st coverage as tort actions. See Perkins v. Doe,

350

S.E.2d 711, 713 (W Va. 1986) ("The "John Doe' suit initiated by
t he

Perkins is an action in tort.").

Ki ger argues that a John Doe suit for uninsured notorist coverage
Is a contract action subject to a ten-year limt. The first case
she relies

onis Lee v. Saliga, 373 S.E. 2d 345, 349 (W Va. 1988). West Vir-

*Ki ger al so argues that she can bring a direct action because she
neet s

the only preconditionto suit agai nst G ncinnati--"full conpliance"
with

the terns and conditions of the policy. But the policy limts
uni nsur ed

notorist clainms tothe anount whichtheinsuredis"legally entitled



to

recover." Until Kiger obtains a judgnent agai nst John Doe, she is
not

"legally entitled" to recover. See Davis , 332 S E 2d at 826.
Therefore, she

has not net a condition that the policy requires before she can sue
G n-

cinnati for coverage.




ginia law requires that in uninsured notorist cases the uninsured
vehi -

cl e must make physical contact with the insured vehicle. In Lee the
court consi der ed whet her physi cal contact was a condi ti on precedent
to coverage when the accident occurred in Wst Virginia but the

i nsured' s policy was issued in Pennsylvania. The court found that
t he

guestion was a di spute over policy coverage between t he i nsured and
the insurer rather than a dispute over liability. As such, it was
a con-

tract question for purposes of conflicts-of-law analysis. 1d. The
resul t

was that Pennsylvania |aw applied, and there was no physical
cont act

requi renent. The holding in Lee--that the physical contact require-
ment i s a contract questionfor conflicts-of-I|awpurposes--does not
hel p Kiger. The Lee court reasoned that it was a contract question
because the dispute centered on coverage, not liability. Lee, 373
S.E. 2d at 349-50. In this action agai nst John Doe, the questionis
whet her John Doe is liable. It is not a contract dispute over the
ext ent

of coverage.

The second case Kiger relies onis Plumey v. May, 434 S. E. 2d 406,

411 (W Va. 1993). In Plum ey the court held that a direct action
agai nst an uninsured notorist carrier sounds in contract and is
gov-

erned by the ten-year Ilimtation. The court explicitly
di sti ngui shed

John Doe actions, however. "Obviously, such a John Doe' action is
designed to represent a plaintiff's suit against an actual

tortfeasor and

therefore sounds in tort." [d. at 410.

The threshol d question in the John Doe actionisliability. G ncin-
nati gets the same protection fromthe two-year personal injury
statute

of limtations when it stands in Doe's shoes as the tortfeasor
hi nsel f

woul d if he appeared. Kiger anended the conplaint to name John
Doe and G ncinnati in Septenber 1994, nore than two years after the
June 1991 acci dent.

The district court also held that Kiger failed to give tinely
notice

to Cincinnati after the accident. See W Va. Code 8 33-6-31(e)

(notice

must be given within sixty days of accident). Kiger relies on State
Auto. Mut. Ins. Co. v. Youler, 396 S.E.2d 737 (W Va. 1990), to
ar gue

that the notice provision does not apply to this case. Because we
affirmthe district court on the grounds that the John Doe action
is




barred by the two-year statute of Iimtations, we need not reach
t he
I ssue of tinely notice.



In sum we agree with the district court that Kiger cannot bring a
direct action against Cincinnati because Kiger has not obtained a
j udgnent agai nst John Doe. W al so agree that the Postl ethwait
exception does not apply. As to the John Doe action, we agree with
the district court that the action is a personal injury action
barred by

the two-year statute of limtations. Accordingly, the judgnment of
t he

district court is

AFFI RVED.



