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OPI NI ON
PER CURI AM

The City of Virginia Beach appeals an order of the district court,
on remand fromthis court, reentering a judgment against it and in
favor of Brendhan Harris in Harris' suit alleging wongful
di schar ge

under Virginia comon |law. W reverse the judgnent and renand
for a new trial

Brendhan Harris was a police officer for the Gty of Virginia
Beach. On August 28, 1992, Harris was di spatched to an apart nent
conplex to investigate an unauthorized entry. On arrival, he spoke
to

t he conpl ai nant, Terry Grey, and he concluded that the "intruder"”
was

i kely just the conplex's maintenance man. He and G ey then went
to see the apartnent manager, Colette Goodfellow, in an attenpt to
confirmHarris' concl usion.



Goodf el | ow produced a witten work order for repairs to Gey's
apartnent. G ey snatched the order from Goodfell ow s hand and
refused toreturnit. Harris grabbed Gey's wist in an attenpt to
retrieve the paper. At this point, Harris was accosted by a
byst ander,

Deidre Ganble, who is Gey's sister. Harris and Ganbl e struggl ed
briefly, until Harris sprayed Ganble wi th pepper gas.

At sone point during the altercation, another officer, Anthony
Otiz, arrived on the scene. Otiz reported to Harris' supervisor,
Li eu-

tenant Gary Van Auken, that Harris had acted inproperly. Harris
al so

reported the incident to Van Auken whil e he was transporting Ganbl e
to the hospital

After Ganble was treated, Harris took her to a magi strate to have
her charged with assault and battery. There was a nessage waiting
for

himat the magistrate's office to call Van Auken. Van Auken
Instructed Harris to release Ganble so that she could file a
conpl ai nt

against Harris with the departnment's Internal Affairs D vision and
to

do nothing further in the matter.

Harris consulted a |awer. He then gave a statenent to Interna
Affairs, and i medi ately thereafter swore out warrants agai nst Gam
ble and Grey. The warrant agai nst Ganbl e was served, but, on the
order of Captain E. E. Rorrer, Harris relinquished the G ey warrant
to Van Auken. Van Auken placed the warrant in his desk drawer.

On Septenber 30, 1992, Ganble's case was called for trial. Van

Auken appeared and produced a |l etter he had prepared and initial ed
for Captain M E. Beane. The letter stated that the Gty desired to
nol | e prosequi the case. The case was di sm ssed wi t hout prejudice.

Internal Affairs then released a report critical of Harris'

actions,

finding in particular that his use of pepper spray on Ganbl e was an
excessive use of force. Based on the Internal Affairs report, the
depart nment suspended Harris for four hours, with an additional four

hours for disobeying Van Auken's order not to pursue further

char ges

agai nst Ganbl e.

In a letter dated Septenber 30, Capt. Rorrer instructed Harris to
di scontinue his personal investigation of Gey and Ganbl e during

of fice hours and not "to pursue this matter further as a police
of ficer."



Harris then filed his own Internal Affairs conplaint agai nst Van
Auken and Rorrer. Wiile the investigation of this conplaint was
pro-

ceeding, Harris was transferred into a different precinct in order
to

relieve tensions. On January 19, 1993, Internal Affairs found
Harris'

clains to be unfounded.

On July 30, 1993, after m dnight, Harris appeared before a nagis-
trate. He was in uniformand on duty. He testified that Van Auken
had

illegally directed the release of Ganble, illegally wthheld
servi ce of

the G ey warrant, and illegally submtted a false letter to the
court in

order to secure the dism ssal of the charges Harris brought agai nst
Ganbl e. Based solely on Harris' testinony, the nmagi strate i ssued a
summons char gi ng Van Auken with obstruction of justice and cor-
ruptly failing to serve a warrant.

As one m ght expect, the sunmpns caused quite a stir within the
departnment. On August 6, the chief of police called a neeting
whi ch

was attended by Van Auken and Captains Rorrer, Beane, and Baker.
A consensus was reached that Harris should be di scharged. Captain
Beane prepared the formal Personal Conduct Report stating the rea-
sons for Harris' term nation -- di sobedi ence of orders and abuse of
position. The term nation was effective August 19.

Harris appealed his dismssal to the Gty Personnel Review Board.
A full hearing was hel d Septenber 2. The Board uphel d t he di sm ssal
on Septenber 7, in a letter containing one sentence of analysis:
"The

Board found that the Gty proved its case."

Harris filed this suit in district court on Novenber 23, 1993,
agai nst the City, Van Auken, Beane, and ot her individual city offi -
cials. He pled a 42 U.S.C. 8 1983 First Arendnent retaliatory dis-
charge claimand a suppl enental conmmon-1|aw cl ai mfor w ongf ul

di scharge in violation of the public policy of Virginia.

Ajury trial was held in July 1994, with equitable issues (e.g.

gfg?éngnt) tried sinultaneously to the court. At the close of

gg;;tsthe court dism ssed his 8 1983 claimagai nst the individual

def endants (but not the City) as barred by qualified inmunity, but

EF;UL:ted Harris to proceed agai nst all defendants on his state | aw
[






The jury found for Harris on both clainms. Against the Cty, the
jury

awar ded $41, 712 in conpensatory danages on the § 1983 cl ai m and
$125, 000 conpensatory (for "l oss of professional opportunity”) and
$200, 000 punitive danages on the wongful discharge claim The

i ndi vi dual defendants were assessed punitive danages of $100 each.

The court, ruling on the equitable issues, ordered Harris
rei nstated

and grant ed back pay of $43,000. The court al so struck the punitive
damages against the individuals. In a later order following a
noti on

by the City, the court struck the punitive damages against the City
and

reduced t he award of conpensat ory danmages for | oss of professional
opportunity to its present value of $99, 188.

Both Harris and the Gty appeal ed. The case was heard by a panel
of this court, which reversed and remanded. Harris v. City of
Virginia

Beach, No. 94-2091(L) (4th Cr. QOct. 30, 1995). W held that, as a
matter of law, Harris' speech was sinply a private enpl oynment -
rel ated grievance and not speech as a citizen on matters of public
con-

cern. Therefore, the 8§ 1983 judgnment could not stand.

Rat her than rul e on the i ssues rai sed by the parties concerningthe
common- | aw wongful discharge claim we remanded for the district
court to consider the continuing vitality of that claimin light of
t he

reversal on the § 1983 judgnent.

On remand, the City noved to dismss the claim It argued that the
deci sion of the grievance board was final and binding and thereby
precluded any tort claimbased on the discharge. It al so argued
LB?truling that Harris' speech to the magi strate was not protected
P%e First Amendnent required the sane ruling with regard to its

Yg?{ng Virginia public policy. In the alternative, the City noved
Lg&/?rial on the ground that the jury's finding of a violation of

SgF!ti was unfairly influenced, if not practically conpelled, by
EP?aI court's erroneous ruling that the statenents were protected

E?rgpeAnendnent.

The district court denied the City's notions, and reentered judg-
ment for Harris. The City appeals. We review the district court's
| egal



cpnclusions de novo and its denial of a new trial for abuse of
d!scre-
tion.



At the tinme of Harris' discharge, Virginia | aw provided for |oca
governnments to have personnel grievance boards. The decisions of
t hese boards were "final and bi ndi ng" and were required to be "con-
sistent withlawand policy." Va. Code § 2. 1-114.5(d) (4)(d) (Mchie
Supp. 1993; repealed 1995). The Virginia Suprene Court has
enforced grievance board decisions in the face of argunents that
t hey

are non- bi ndi ng reconmendations. Zicca v. Cty of Hanpton, 240 Va.
468, 397 S.E.2d 882 (1990); Angle v. Overton, 235 Va. 103, 365
S.E.2d 758 (1988). The City argues that the binding nature of
Harris'

gri evance board | oss bars his wongful discharge claim

Harris counters that the City has wai ved this defense. 1 W need not
consider this issue, because the decision of the grievance board
can-

not be bi ndi ng here.

The one-sentence board analysis -- "The Board found that the City
proved its case" -- tells us nothing about its findings of
hi st ori cal

fact. Consequently, we cannot know whether its application of "l aw
and policy" to those facts was proper.

At the time of this board hearing and decision, the statute spoke
in

the conjunctive: the decision is "final and binding" and nust be
con-

sistent with "lawand policy."” The district court held that it had
at

| east enough jurisdictiontoinquire into the consistency with |aw
and

policy and to ignore any board decision it found wanting. In
nei t her

Zicca nor Angle, the two cases relied on by the Cty, was this
aspect

of the board' s decision challenged.

We agree with the district court. Though we have upheld the Vir-
gi nia grievance procedure agai nst due process chall enges ari sing
from

its failure to provide a judicial forum for or review of
factfinding, we

1 Wiile its answer invokes a pro fornma Rule 12(b)(6) defense, the
Cty

did not, by notion or otherw se, expressly assert this | egal theory
of

def ense before trial. However, inits reply brief in this appeal
the City

cites two excerpts fromthe discussion of the jury charge in which



it
refers -- albeit obliquely -- to the binding nature of grievance

board
deci sions where there are no constitutional clains.
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have acknow edged that courts nmust occasionally play a role, e.g.
determining grievability, selecting a third nenber for the panel,
or

i mpl enenting the decision. Layne v. Canpbell Co. Dep't of Social
Services, 939 F. 2d 217, 221 (4th Gr. 1991). It follows that purely
| egal defects in the grievance decision could be raisedincourt to
resist its inplenmentation. Indeed, the Layne panel stated that the
grievance board decision "is final and binding, but it nust be
consi s-

tent with law and witten policies.” 1d. (enphasis added).

Final ly, our understanding of the court's role is congruent with
t he

personnel statute as rewitten by the Virginia General Assenbly in
1995. Gri evance boards are now expressly required to make findi ngs
of fact and conclusions of law, and the decision is final and
bi ndi ng

"if consistent with lawand policy." Va. Code § 2.1-116.07(C)(iii)
(M chie 1995) (enphasis added).

There is sinply no way that we can know whet her this grievance
boar d deci si on was consistent with | aw and policy, and so we cannot
give it preclusive effect.

W nowturn to the substantive viability of the wongful discharge

judgnment in light of our reversal of the § 1983 judgnment. At the

out -

set, we agree with Harris and the district court that our ruling

t hat

Harris' statenents were not protected by the First Amendnent does
not necessarily nmean that they were not protected by Virginia or

Cty

public policy. For exanple, a police officer has a duty to report
crimes, e.qg., Va. Code 8§ 15.1-138 (Mchie Supp. 1996) (listing

anong

a policeman's duties that he "shall detect and arrest offenders

agai nst

the [law]"), and a city ordinance expressly protects enployee

whi st e-

bl owers fromretaliation. Code of the City of Virginia Beach § 2-
129(a) (5). These polici es obvi ously have pur poses beyond protecting

free speech; just as obviously, and as is the case here, they are

often

i mplicated by and intertwi ned with speech issues.

At the very outset of trial, the district court informed the jury
t hat

it had already rul ed that the statenments were protected expression
under the First Amendnent. This court rul ed precisely the opposite
as a matter of law. W cannot envision howthe jury, instructed as
it






was, coul d have concl uded anyt hi ng el se but that Harris' statenents
were protected by public policy as well. Free speech and | i berty of
consci ence have been the public policy of Virginia for | onger than
t here has been a United States. Can we be confident that a jury of
Vir-

gi nians, instructed that protected speech had occurred, both based
Its

verdi ct on an ostensi bly non-speech public policy and disregarded
t he

protected nature of the speech in assessing Harris' actions
Vi S-a-Vvis

that policy? W surely cannot. The appropriate renmedy is a new
trial.2

The judgnment of the district court is reversed, and the case is
remanded. We |l eave to the district court's discretion whether to
con-

tinue to exercise supplemental jurisdictionunder 28 U.S.C. § 1367.
The court may proceed to a new trial or dismiss the suit wthout
prej -

udice to its being refiled in state court. 3

REVERSED AND REMANDED

2 The City also chall enges several aspects of the danages awarded
to

Harris. Qur grant of a newtrial npots these issues.

3 See 28 U.S.C. 8§ 1367(d).



