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OPI NI ON
PER CURI AM

Thi s appeal presents two i ssues. The first is whether the district
court properly granted summary judgnent in favor of the defendant,
Bl ack & Decker (U.S.), Inc. (Black & Decker), and against the
pl ai n-

tiffs, Carroll, Martha Jean, Stewart, and Patricia Leister (the
Lei sters),

on the Leisters' claim under 8§ 6972(a)(1)(B) of the Resource
Conser -

vation Recovery Act (RCRA), 42 U . S.C. 8 6901 et seq. The second

I s whet her we have jurisdiction to consider the propriety of: (1)
t he

district court's dismssal, pursuant to Federal Rule of G vil
Procedure

12(b) (6), of the Leisters' clainms under the Conprehensive Environ-
ment al Response, Conpensation and Liability Act (CERCLA), 42

U S.C. §9601 et seq., and the Cean Water Act, 33 U.S.C. § 1251 et
seq.; and (2) the district court's dism ssal, pursuant to 28 U. S. C.
8§ 1367(c), of the Leisters' state comon-law clainms. For the
reasons

stated bel ow, we affirmthe district court's grant of sunmary j udg-
ment in favor of Black & Decker on the Leisters' RCRA clai munder
8§ 6972(a)(1)(B) and dism ss the portion of the Leisters' appeal

chal -

| engi ng the dism ssal of their renaining clains.

Bl ack & Decker operates a manufacturing and distribution facility
(the Property) on approximately 150 acres in Hanpstead, Maryl and.
The Property adjoins the Leisters' 170-acre dairy farm
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From 1952 to 1987, Black & Decker's manufacturing process uti-
|ized certain hazardous substances, including trichloroethylene
(TCE)

and tetrachl oroethyl ene (PCE). In April 1984, in response to a |l eak
from a nearby gas station, the State of Miryland's Ofice of
Envi r on-

mental Prograns (the OEP)1 and the Carroll County Heal th Depart -
ment i nvestigated near by groundwat er conditions i n Hanpst ead. Thi s
I nvestigation reveal ed high |l evel s of TCE and PCEin the Property's
production wells, surface water, and soil. This investigation al so
detected the presence of PCE and TCE in the well supplying water
to the Leisters' dairy barn.

I n Septenber 1984, Bl ack & Decker entered into a consent order
with the CEP requiring it to conduct a renedial investigation of
t he

Property, prepare and submt to the OEP for approval a plan of
reme-

di al neasures, and to conduct the renedi ati on approved by t he CEP.
Subsequent investigations and renedial mnmeasures included: (1)
anal y-

ses of hundreds of soil, surface water, soil gas, and sedi nent
sanpl es;

(2) surface geophysical surveys; (3) construction and sanpling of
dozens of nonitoring wells, piezonmeters, and extraction wells; (4)
nine punping tests; (5) groundwater flow nodeling; and (6)
ext ensi ve

anal yses of the findings of these efforts.

The investigative process led to a recomendati on, now fully

| npl emrented, to create a hydraulic barrier by use of a series of
wel |'s

designed to prevent mgration of contam nants off the Property.
G oundwat er punped into this systemis first treated by an air
stripper

and then flows to the Property's waste water treatnent ponds. In
1994, Bl ack & Decker conpleted construction of an expanded
groundwat er recovery and treatnment system which is now operating.
Al so of note, Black & Decker's soil renediation plan, which calls
for

t he renoval and treatnent of certain areas of contam nated soil, is
awai ti ng approval by the MDE.2 Finally, beginning in 1987, Black &

1 Until 1987, authority for Maryland' s environmental regulatory
activi -

ties were vested in the OEP within the Department of Health and
Ment al

Hygiene. In 1987, this authority was transferred to the newy
created

Maryl and Departnment of the Environnment (the MDE). See 1987 M.
Laws, Chapter 306.

2 It is unclear fromthe record whether Black & Decker's renedi al
efforts to renove the hazardous waste fromthe Property have been



suc-
cessful .



Decker provided charcoal filtering water treatnment for the
Lei sters’

wel | supplying water to their dairy barn. Since the installation of
t he

filtration system the sanpling results after filtration of the
wel | wat er

have shown that the | evel of organic conpounds in the treated well
water is bel ow detectable levels. 3

On COctober 11, 1994, the Leisters brought suit against Black &
Decker, in the United States District Court for the D strict of
Mary-

| and, al |l eging that the presence of hazardous materials, including
PCE

and TCE, emanating fromthe Property had caused them persona

i njuries, property damage, and busi ness | osses. The Lei sters sought
to

recover injunctive, declaratory, and nonetary relief. The suit
al | eged

cl ai ms under RCRA, CERCLA, the C ean Water Act, and several the-
ories of state common-law liability, including strict liability,
nui sance,

negl i gence, I ntenti onal m srepresentation, and negl i gent
m sr epresen-

tation.

On April 13, 1995, the district court: (1) dism ssed, pursuant to
Federal Rule of Civil Procedure 12(b)(6), the Leisters' federal
st at u-

tory claims, with the exception of the clai munder8 6972(a)(1)(B)
of

RCRA; and (2) dism ssed, pursuant to 28 U.S.C. 8§ 1367(c), the Leis-
ters' state common-law clains. After the close of the discovery
period, Black & Decker noved for summary judgnent on the remain-
I ng clai munder 8 6972(a)(1)(B) of RCRA. Bl ack & Decker also filed
anmtionto strike the exhibits and affidavits submtted as part of
t he

Lei sters' response to Black & Decker's notion for sumrmary judg-
ment. On April 26, 1996, the district court granted Black &
Decker's

3 There is, however, evidence in the record on appeal that, prior
to fil-

tration, PCE is present in the well water at the Leisters' dairy
barn at a

rate of alnpbst twice the acceptable level for drinking water
Fur t her nor e,

there i s evidence of concentrations of TCE and PCE above accept abl e
drinking water | evels in surface water onthe Leisters' dairy farm
Thi s

evidence was included as part of the exhibits that the district
court ruled

were not properly authenticated when it granted Bl ack & Decker's



notion to strike. See infra at 7 (noting that district court
granted notion
to strike because the Leisters' exhibits were not properly
aut henti cat ed) .
We need not decide whether the district court correctly granted

Bl ack &
Decker's nption because the Leisters are not entitled to relief

even if this
evidence is considered. See infra at 8-9.
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notion to strike because the Leisters' exhibits were not properly
aut henti cated and notion for sunmary judgnent on the RCRA claim
because the Leisters failed to establish that the presence of
hazar dous

wast e posed a "substantial endangernment to health or the environ-
ment." 42 U.S.C. 8 6972(a)(1)(B). The Leisters filed a notice of
appeal challenging "all provisions and findings of the April 26,
1996

Menorandum and final O der of the United States District Court for
the District of Maryland in the above entitled cause."

The Lei sters contend that the district court erred when it granted
sumrmary judgnent in favor of Black & Decker on their RCRA claim
under 42 U.S.C. § 6972(a)(1)(B). W disagree.

RCRA's citizen-suit provision permts private citizens to com
mence a civil action:

agai nst any person . . . who has contributed or who is con-
tributing tothe past or present handl i ng, storage, treatnent,
transportation, or disposal of any solid or hazardous waste
whi ch may present an inm nent and substantial endanger-
ment to health or the environnment.

42 U.S.C. 8§ 6972(a)(1)(B). If this section of RCRAis violated, the
district court is authorized, anong other things,"to restrain any
per -

son who has contributed or who is contributing to the past or
present

handl i ng, storage, treatment, transportation, or disposal of any
solid

or hazardous waste . . . , to order such person to take such ot her
action

as may be necessary, or both." 42 U.S.C. 8 6972(a). Accordingly, a
private citizen suing under 8 6972(a)(1)(B) can "seek a mandatory
I njunction, i.e., one that orders a responsible party to "take
action' by

attending to the cl eanup and proper disposal of toxic waste, or a
pr o-

hibitory injunction, i.e., onethat "restrains' aresponsibleparty
from

further violating RCRA." Meghrig v. KFC Western, Inc., 116 S. C.
1251, 1254 (1996).

Section 6972(a)(1)(B) requires nore than a show ng that the haz-
ardous waste may present an endangernent to health or the environ-
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ment. Rather, the endangernent nust be "i mm nent and substantial.”
An endangernent is "immnent" if "it threaten[s] to occur inmedi-

ately." 1d. at 1255 (citation and internal quotes omtted); see
al so

Price v. United States Navy, 39 F.3d 1011, 1019 (9th Cr. 1994)
("The

RCRA provision inplies that there nust be a threat which is present
now, q]though the inpact of the threat may not be felt unti

E?tggfi%ition, therefore, 8 6972(a)(1)(B) excludes waste that no
ggp-presents a danger. Meghrig, 116 S. C. at 1255. Further, an
gggﬁght is "substantial" if it is serious. Price, 39 F.3d at 1019.

In this case, the Leisters have failed to establish that an
I medi at e

serious threat of harmis present on the Property or on their dairy
farm Although the Leisters direct our attention to evidence that
TCE

and PCE are still present on the Property and on their dairy farm

there is sinply no evidence in the record--expert or otherw se--to
suggest that the presence of these substances poses a current
seri ous

threat of harm |Indeed, the Leisters' own evidence suggests that

dri nki ng water fromthe Lei sters' wells--the npost direct pat hway of
exposure--presents no threat to health because of filtration
syst ens.

In the absence of affirmative proof of an i nmedi ate serious threat
of

harm the Leisters' RCRA clai munder 8 6972(a)(1)(B) nust fail. To
hol d otherwi se would turn RCRA into a strict liability statute.

How-

ever, as the district court noted, "RCRA does not inpose strict
l'i abil -

ity on polluters; instead, it requires a show ng that hazardous
wast e

presents a current threat of harm to health or the environnent. In
sum the district court properly granted sumary judgnent in favor
of Black & Decker on the Leisters' claimunder § 6972(a)(1)(B) of
RCRA.

Next, we address whet her we have jurisdiction to consider the pro-
priety of the district court's April 13, 1995 dism ssal of the
Lei sters’

cl ai ms under CERCLA, the C ean Water Act, and several theories of
state common-law liability. This issue need not detain us |ong
because, as counsel for the Leisters' conceded at oral argunent, we
do not have jurisdiction to review the propriety of the district
court's

April 13, 1995 dism ssal of these clains.



In Foster v. Tandy Corp., 828 F.2d 1052 (4th Gr. 1987), we held
that a notice of appeal addressing only the granting of a
post-trial




notion for judgnent as a matter of | awon one claimdid not set out
a basis for an appeal of the granting of a notion for judgnment as
a

matter of |aw on another claim |d. at 1059. The Foster decision
com

ports with Federal Rule of Appellate Procedure 3(c) which states
t hat

the "notice of appeal nust . . . designate the judgnent, order, or
part
t hereof appealed from . . . ." Under Foster, the Leisters’

desi gnati on

of the district court's April 26, 1996 order as the only order
bei ng

appealed limts our appellate consideration to that order.
Accordi ngly,

we are without jurisdictiontoentertainthedistrict court's April
13,

1995 di sm ssal of the CERCLA, C ean Water Act, and state common-
| aw cl ai nms.

Y

For the reasons stated herein, we affirmthe district court's grant
of

summary judgnent in favor of Bl ack & Decker on the Leisters

RCRA cl ai munder 42 U.S.C. § 6972(a)(1)(B) and dism ss the com
ponent of the Leisters' appeal challenging the dismssal of their
remai ni ng cl ai ns.

AFFI RVED | N PART AND DI SM SSED | N PART
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