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OPI NI ON
PER CURI AM

Randol ph Ayersman appeal s the 60-nmonth sentence he received
after he pled guilty to possession of marijuana with intent to
distrib-

ute, 21 U.S.C. § 841 (1994), and noney | aundering, 18 U. S.C. § 1957
(1994). He contends that the district court abused its discretion
in con-

sidering the nature of his offense and his culpability in
det er mi ni ng

the extent of a substantial assistance departure, USSG 8§ 5K1.1,
p.s.1

Ayersman al so argues that his assistance nmerited nore than the
four -

| evel departure that the court determ ned was appropriate. Ayersman
has noved for summary disposition of his case and a renmand for
resentenci ng. The governnent does not oppose the notion. W dis-
m ss the appeal for lack of jurisdiction and deny the notion for
sum

mary di sposition as noot.

Randol ph Ayersman noved to Maryland fromCalifornia in 1971

I n 1985, he began a honme construction business with his brother.
Al so

in 1985, Ayersman began obtaining marijuana in California and
trans-

porting it to Maryland, where he distributed it to Dana Kl eberg. In
1994, Ayersman's brother, W/l bur, delivered two | oads of marijuana
(664 pounds) to Ayersman. On Decenber 17, 1994, agents of the
Drug Enforcenent Adm nistration (DEA) executed search warrants at
Ayersman's honme and at a farm he owned. Fourteen pounds of nari -
juana were seized froma freezer in the basenent of his hone. In
Feb-

ruary 1995, Ayersman began cooperating with the DEA. At the end
of March, he entered into an agreenent to plead guilty to noney
| aun-

dering and possession of marijuana with intent to distribute on
Decenber 17, 1994. Ayersman stipul ated that he took delivery of
bet ween 1000 and 3000 pounds of marijuana and that he used cash
proceeds of his marijuana business to pay part of the purchase
price

for his farm

1 United States Sentencing Comm ssion, Guidelines Manual (Nov.
1995).







During his cooperation with authorities, Ayersman provided infor-
mati on about his own of fense. He also nmet with and recorded his
nmeetings with Philip Manglitz, a devel oper who sold | ots to Ayers-
man and accept ed undi scl osed cash fromnarijuana sal es i n part pay-
ment. He made calls to his suppliersin California and traveled to
California to arrange marijuana purchases. As a result, Charles
Mai er

and Oscar Lucio were prosecuted, as well as Robert Jerrell, a
driver

enpl oyed by Mai er.

The government attorney recomnmended a four-|evel downward
departure, the nost it was permtted to reconmend according to the
United States Attorney's policy, but nade clear that he believed
Ayersman had rendered an unusual degree of assistance. Ayersnman's
attorney then asked for a departure of 20 | evels, which woul d have
resulted in a guideline range in Zone B of the Sentencing Tabl e and
authorized a sentence of probation with certain conditions. See
USSG

88 H5A (Sentencing Table), 5Bl.1(a). However, the district court
decided that a four-level downward departure was appropriate
gi ving

Ayersman a gui deline range of 57-71 nonths. The court inposed a
60- nont h sent ence.

Ayersman first asserts that the district court m sapplied USSG

8§ 5K1.1 by considering factors other than his assistance to
determ ne

the extent of the departure. He suggests that the court could
consi der

only the factors listed in USSG § 5K1.1.2 He argues that the
court's

consideration of the nature of his offense and his culpability
consti -

tuted i nperm ssi bl e doubl e-counti ng.

This court has held that the sentencing court's decision as to the
extent of a departure in the defendant's favor is not reviewabl e,
but

an i ncorrect application of USSG § 5K1.1 is revi ewable. See United

2 The factors are: (1) the court's evaluation of the significance
and use-

ful ness of the defendant's assistance, taking into consideration
t he gov-

ernment's evaluation of the assistance rendered; (2) the
t r ut hf ul ness,

conpl eteness, and reliability of any information or testinony
provi ded

by the defendant; (3) the nature and extent of the defendant's
assi st ance;

(4) any injury suffered, or any danger or risk of injury to the
def endant



or his famly resulting fromhis assistance; (5) the tineliness of
t he
def endant' s assi stance.



States v. Hill, 70 F. 3d 321, 324-25 (4th Cr. 1995). Section 5K1.1
states that the court shall deternm ne an appropriate reduction for
rea-

sons "that may include, but are not limted to," consideration of
t he

|isted factors. See USSG § 5K1.1 (enphasis added). In Hll, we held
that the district court could consider a factor unrelated to the
def en-

dant's assistance (his unexpired sentence in another federal

district)

in determning howfar to depart. Hll, 70 F. 3d at 324-25; see al so
United States v. Alvarez, 51 F.3d 36, 39-41 & n.5 (5th Cr. 1995)
(fac-

tors unrelated to the defendant's substantial assistance my
properly

limt extent of departure); United States v. Mariano, 983 F.2d
%%22157 (1st Gir. 1993) (sane). The cases on which Ayersman relies
deal with the proper bases for a decision to depart; they do not
PEL? the district court islimted in what factors it may consi der
ggfgrnining the extent of a departure.

Ayersman al so contends that the extraordi nary nature of his assis-
tance to t he governnent warranted nore than a four-1|evel departure.
Under Hill, heis not entitled to appellate review of the district
court's

decision to depart by no nore than four |evels.

We therefore dismss the appeal. The notion for summary di sposi -
tion is denied as noot. W di spense with oral argument because the
facts and legal contentions are adequately presented in the
material s

before the court and argunent woul d not ai d t he deci si onal process.
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