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Affirmed as nodi fied by unpublished per curiam opinion.
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See Local Rule 36(c).



PER CURI AM

Bryant Phi pps appeals the district court's order dism ssing
his 42 U S.C. 8§ 1983 (1988) action for failing to state a claim
upon which relief could be granted. W nodify the dismssal to
reflect that the action is dism ssed as frivol ous under 28 U.S. C
§ 1915(d) (1988), and we affirmthe dism ssal as nodified.

Phi pps al | eged that his due process ri ghts were vi ol at ed when,
pursuant to a prison disciplinary proceeding, he was found guilty
of being under the influence of heroin. Phipps clainmed the right
to a urine screen at his own expense to confirmthe results of the
test upon which he was convi ct ed.

After considering an anmended conpl aint submtted by Phipps,
and before process was served on t he defendants, the district court
di sm ssed the action for failing to state a clai mupon which relief
could be granted. While we find the dism ssal proper, the district
court did not specify the rule or statute under which it proceeded
in dismssing the claim

The district court should have dism ssed the acti on pursuant
to 8 1915(d), because Phi pps proceeds in fornma pauperi s and none of
t he def endants have been served with process. Accordingly, though
we affirmthe district court's order, we nodify the order to re-
flect that the dismssal is pursuant to 8 1915(d). W dispense
with oral argunent because the facts and |egal contentions are
adequately presentedinthe nmaterials before the court and ar gunent
woul d not aid the decisional process.
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