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OPINION
PER CURIAM:

The Driggs Corporation and the Driggs Group, Inc. (collectively
Driggs) appeal the district court's grant of summary judgment, see
Fed. R. Civ. P. 56(c), to Pennsylvania Manufacturers Association
Insurance Co. (PMA) and Reliance Insurance Co. (Reliance) (collec-
tively the Companies) on: (1) Driggs action seeking a declaration
that PMA and Reliance were required, pursuant to the duty-to-defend
provisions of two commercia general liability policies (oneissued to
Driggs by PMA and the other to Driggs by Reliance), to pay for the
independent attorneys that Driggs hired to defend itself in acase
brought against it by Colonia Pipeline Company (Colonial) and nine-
teen of itsinsurance carriers; and (2) the Companies' counterclaims
to recover the $150,000 that the Companies advanced to Driggs for
an expert witnessin that case. For the reasons that follow, we affirm.

Driggsis a construction company that, in July 1986, constructed a
parking lot at a hospital in Reston, Virginia. Near the parking lot was
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an underground oil pipeline owned and operated by Colonial. On
March 29, 1993, nearly seven years after Driggs completed construc-
tion of the parking lot, the Colonial pipeline ruptured, spilling petro-
leum products into nearby navigable waters and onto adjoining
shorelines.

In October 1996, as aresult of this oil spill, Colonial instituted a
lawsuit (the underlying litigation)1 against Driggs in the Circuit Court
of Fairfax County, Virginia, seeking reimbursement for property dam-
age and environmental clean-up costs. Colonia alleged that the pipe-
line was struck, gouged, and cracked by Driggs either with its heavy
equipment or when it placed bouldersin thefill adjacent to the pipe-
line when constructing the parking lot. The underlying litigation
sought money damages in excess of $30 million. Driggs removed the
underlying litigation to the United States District Court for the East-
ern Digtrict of Virginia.

Both PMA and Reliance had insured Driggs. Reliance insured
Driggsin 1985-1986, so its coverage was effective in July 1986 when
Driggs constructed the parking lot. PMA insured Driggsin 1992-
1993, so its coverage was in effect on March 29, 1993, when the pipe-
line ruptured. The primary issues in the underlying litigation were
whether Driggs did in fact damage the pipeline and, if so, when the
damage occurred. If it were determined that the damage was caused

in 1986, the Reliance policy applied. If, however, it were determined
that the damage was caused in 1993, PMA's policy applied. Itissig-
nificant to the present declaratory judgment action brought by Driggs
that the date of the damage had no effect on Driggs; in either situa-
tion, Driggs was insured for any potential damage to the pipeline. The
date of the damage to the pipeline was only relevant to determine
whether the policy from PMA or the policy from Reliance was appli-
cable.

Both the policy from PMA and the policy from Reliance provided
general coverage for personal injury and property damage suffered or
caused by Driggs during the relevant policy periods. Each policy gen-
erally provided coverage for:

1 Asnoted earlier, the underlying litigation was initiated by Colonial
and nineteen of its insurance carriers.
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(1) The "bodily injury” or "property damage" that is
caused by an "occurrence" that takes place in the "cov-
erage territory," and

(2) The "bodily injury" or "property damage" occurs dur-
ing the policy period.

(J.A. 1069)(emphasis added).2 The Policies a so contained a duty-to-
defend provision which states that "[the Companies] will have the
right and duty to defend any “suit' seeking . . . damages." |d.

The Policies contain absolute pollution exclusion clauses. These
clauses exclude the payment of damages, fines, penalties, and
remediation costs arising out of the discharge, dispersal, migration,
release, or escape of pollutants.

After receiving proper notification of the underlying litigation from
Driggs, both PMA and Reliance agreed to undertake Driggs defense.
On November 14, 1996, PMA designated the law firm of Gavett &
Datt, P.C. (G&D) to defend Driggs in the underlying litigation. Reli-
ance agreed to split defense costs with PMA and also assigned repre-
sentation of the underlying litigation to G&D.

At an unspecified point in time, PMA claims adjuster, Mark Travis,
called Geoffrey Gavett, one of the attorneys at G& D, to ask his advice
about a matter "completely different” from the underlying litigation.
(J.A. 1470). It was not unusual for Travis to contact Gavett because
PMA had consulted and retained G&D in other mattersin the past.

In the course of his conversation with Gavett, Travis raised the issue
of potential coverage disputes in the Driggs matter, although initialy
not disclosing Driggs by name. Gavett testified as follows about his
conversation with Travis:

2 The policy provisions excerpted herein are taken from the PMA pol-
icy. Paralel provisions with substantially similar language are found in
the Reliance policy. Any differences between the two policies' provi-
sions do not affect the present dispute. Accordingly, for purposes of clar-
ity, we will refer to the policy from PMA and the policy from Reliance
collectively asthe "Policies.”
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[Travig] raised the fact that he had aclaimin front of him
from Virginiainvolving aruptured oil pipeline; wanted to
know what the view of trigger of coverage and oil pollution
or pollution in Virginiawas.

| explained that there was very little in the way of cover-
age case law in Virginia, and | think that we also -he asked,
well, what istypically donein these cases. | explained that
usually they are accepted under areservation of rights,
defended.

If they are - if thereis ajudgment at the end of the case,
there may have to be a declaratory judgment action. At that
point, he said, well, let me send this down for your review,
and | said, before you do that, let me clear any conflict. He
said thisinvolves Driggs. | said, | can't do that[be]cause
I'm already representing Driggs. | could help you on the
defense; | could not help you on the coverage issue.

He asked for areference for any other counsel that might
handle coverage. | gave him both Mr. Norton's name and
the firm of Carr, Goodson & Lee. He asked about Mr. Nor-
ton and | gave him some background on him and that was
it.

(J.A. 1470-71). Travis discussed with Gavett that the pipeline rupture
had occurred, that the pipeline was located in Virginia, and that at
least two possible trigger dates existed: the date of the installation of
the parking lot in 1986 and the date the pipeline ruptured in 1993.
Further, Travis testified that his conversation with Gavett led him to
the conclusion that separate counsel would be necessary for a poten-
tial coverage dispute.

Subsequently, in February 1997, PMA retained Randell H. Norton,
Esquire, who was recommended to PMA by Gavett, to represent it in
any coverage dispute with Driggs. Around the sametime, Reliance
retained Steven J. Engelmyer, Esquire, to represent it in any coverage
dispute with Driggs. Norton and Engelmyer then sent letters (one
from PMA and one from Reliance) to Driggs which explained that:
(1) subject to the reservation of their rights, the Companies would
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defend Driggs in the underlying litigation; (2) the Companies had
retained G& D to defend Driggs in the underlying litigation; and (3)
the pollution exclusion would apply to exclude coverage for al claims
regarding response costs as aresult of the discharge of oil.

Driggs alleges that it had immediate concerns regarding the reten-
tion of G&D by the Companies. First, Driggs felt that a prior relation-
ship between PMA and G&D, including a number of past mattersin
which G&D represented PMA in coverage disputes, was a conflict
whereby the Companies might have the opportunity to"steer" the liti-
gation to characterize certain damages as covered or uncovered, par-
ticularly with respect to the absolute pollution exclusion clauses.
Second, Driggs believed that G& D was, by virtue of both experience
and resources,3 incapabl e of handling a $30 million environmental
lawsuit in the Eastern District of Virginiawith its "so-called “rocket
docket."™ (J.A. 1614). Driggs brought forth two experts to testify on
this latter concern. David M. Cleary testified that G& D

did not appear to have the experience or staff reasonably
required for this type of litigation, let alone for the 6-month
period of time required [in the Eastern District of Virginia)l.
... Based on this assessment, it is my opinion that the firm
of [G& D] was not a reasonable choice to conduct the
defense of the [underlying litigation] on behalf of Driggs.

(J.A. 1614). The second of Driggs experts, John E. Heinz, testified:

| do not believe that alaw firm [of G& D's size], no matter
how qualified and experienced, would have been able to
successfully defend this litigation under the time constraints
imposed by the Eastern District [of Virginia) and in
response to the vigorous pursuit of discovery by the three
law firms representing the plaintiffs [in the underlying liti-
gation].

3 G&D isafive-person firm, two of whom were recent members of the
Virginiabar. Driggs alleges that the firm did not have the experience
necessary to handle complex environmental lawsuits.
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(JA. 1624).

Driggs, alegedly in response to its concerns, retained the law firm

of Kirkpatrick & Lockhart, LLP (K&L) because of K&L's extensive
legal resources and experience both in environmental litigation and in
the Eastern District of Virginia. Driggs also retained K&L to render
advice on the insurance coverage dispute between Driggs and the
Companies. In aletter dated March 3, 1997, Driggs informed the
Companiesthat, in Driggs opinion, G&D was not competent to
defend the underlying litigation. Driggs stated:

Asyou are a'so aware, Driggs has retained the firm of
[K&L] to defend the [underlying litigation] for three rea-
sons: (1) Driggs believes that a conflict of interest has arisen
between Driggs and itsinsurers, entitling Driggs to choose
counsel at the expense of the insurers; (2) Attorney Gavett's
relationship with PMA renders him unable to represent truly
independently the interests of Driggs, especially to the
extent the insurers' interests conflict with Driggs best inter-
ests; and (3) Attorney Gavett's firm lacks the manpower,
resources and expertise necessary to defend Driggs ade-
quately in the large, complex [underlying] litigation.

(J.A. 1058). Accordingly, Driggs requested that the Companies pay
for K&L's representation and "reconsider whether it is necessary to
continue Attorney Gavett's role as co-counsel." (J.A. 1059).

The Companies refused to pay K&L and continued to insist that

G& D represent Driggs in the underlying litigation. It is undisputed
that K&L assumed the lead in representing Driggs in the underlying
litigation, although G& D did participate, to some degree, during
every aspect of the litigation. According to Driggs, it only continued
to work with G&D out of concern that it not violate the Policies
clauses which required Driggs to cooperate with the Companiesin
their defense of the underlying litigation.

The Companies al so refused to pay for some of the expenses
incurred by Driggs. On May 23, 1997, approximately two weeks
before the trial in the underlying litigation was scheduled to begin,
K&L informed the Companies that $150,000 was needed to ensure
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the attendance at trial of one of Driggs engineering experts, Dr.
Geoffrey R. Egan of Aptech Engineering. The Companies refused to
pay for Dr. Egan, claiming that Driggs violated the Policies clauses
which state:

Duties in the Event of Occurrence, Claim or Suit : . . . (d) No
insureds will, except at their own cost, voluntarily make a
payment, assume any obligation, or incur any expense, other
than for first aid, without our consent.

(J.A. 1076). Driggs alleges, however, that even though it was not rely-
ing primarily on G&D for representation, the Companies were avare
that experts needed to be retained and, in fact, were retained. Driggs
also put forth testimony by Thomas Holt, K&L's lead counsel in the
underlying litigation, that G& D did not object when experts were
retained.

After refusing to pay for Dr. Egan, K& L wrote to the Companies
stating that

refusal to pay these invoices will seriously jeopardize
Driggs financia position. . . . At the present time, Dr. Egan
will not be available to testify unless heis paid. If PMA
does not pay these invoices, Dr. Egan will not testify and
Driggs will have to consider PMA directly liable for any and
all conseguences.

(J.A. 1674). After receiving this letter, the Companies forwarded the
requested $150,000 (Reliance and PMA paid $75,000 each) to Driggs,
who in turn advanced it to K&L to pay Dr. Egan. When the Compa-
nies forwarded the money, however, they reserved their right to
recover it from Driggsin the future.

On June 10, 1997, seven months after it was commenced, the
underlying litigation went to trial before ajury. Following Colonia's
presentation of its evidence, the district court granted Driggs and its
co-defendants judgment as a matter of law. Colonia appealed and this
court affirmed the district court in an unpublished per curiam opinion.
See Colonial Pipeline Co. v. The Driggs Group, Inc., 155 F.3d 558,
1998 WL 390570 (4th Cir. 1998).
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On April 23, 1997, Driggs filed this declaratory judgment action in
the Circuit Court for Baltimore County, Maryland, seeking a declara-
tion that the Policies duty to defend provisions required the Compa:
nies to pay for the independent attorneys, K&L, that Driggs hired to
defend itself in the underlying litigation. On July 3, 1997, the Compa-
nies removed this matter to the United States District Court for the
District of Maryland.

On July 9, 1997 and October 27, 1997, Reliance and PMA, respec-
tively, asserted counterclaims against Driggs for the $150,000 that the
Companies advanced to Driggs for the engineering expert in the
underlying litigation.

On April 1, 1998, the Companies filed a motion to dismiss Driggs
complaint, or in the alternative, for summary judgment. On May 4,
1998, the district court granted the Companies motion for summary
judgment, concluding that an actual conflict of interest did not exist,
and Driggs was not entitled to payment of K& L's fees by the Compa-
nies. On May 29, 1998, the Companies moved for summary judgment
on their counterclaims. On June 15, 1998, Driggs filed its opposition
to the Companies motion for summary judgment on the Companies
counterclaims and filed a cross-motion for summary judgment on the
Companies counterclaims. On July 20, 1998, the district court
granted the Companies motion for summary judgment on their coun-
terclaims, denied Driggs cross-motion for summary judgment, and
awarded the Companies $150,000 plus costs and interest. In granting
the Companies motion for summary judgment on their counter-
claims, the district court concluded that the Companies were entitled
to be reimbursed for the $150,000 they advanced Driggs because
Driggs retention of Dr. Egan without the prior approval of the Com-
panies was in direct contravention of the Policies explicit terms.
Driggs noticed this timely appeal.

On appeal, Driggsfirst claims that the district court erred when it
determined that: (1) no conflict of interest existed between the Com-
panies and G&D; and (2) the Companies did not breach their duty to
defend by hiring G& D to defend Driggsin the underlying litigation.
Consequently, Driggs claims that the district court erroneously
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granted summary judgment to the Companies in the declaratory judg-
ment action. We review the district court's grant of summary judg-
ment in favor of the Companies de novo, employing the same
standards applied by the district court. See Sheppard & Enoch Pratt
Hosp. v. Travelers Ins. Co., 32 F.3d 120, 123 (4th Cir. 1994).

Because the Policies were entered into in Maryland, the parties

agree that Maryland law applies when determining the parties rights
and obligations under the Policies. See Aetna Casualty & Sur. Co. v.
Souras, 552 A.2d 908, 911 (Md. App. 1989). The genera rule under
Maryland law isthat an insurer has the right to select counsel and to
control the defense of the underlying litigation. See Allstate Ins. v.
Campbell, 639 A.2d 652, 658 (Md. 1994). While the insured and the
insurer usually have compatible interests, their respective interests
may diverge at times, creating a potentia or actua conflict of interest.
Seeid. Maryland has rejected a per se rule whereby the insurer is
required to pay for the insured's independent counsel any time that
the insured's objectives might differ from the objectives of the
insurer. See Cardin v. Pacific Employees Ins. Co., 745 F. Supp. 330,
336 (D. Md. 1990). However, when an actual conflict of interest does
exist, an insurer's duty to defend necessarily involves the duty to pay
for the insured's independent counsel. See Brohawn v. Transamerica
Ins. Co., 347 A.2d 842, 854 (Md. 1975).

Maryland law is clear that an actua conflict of interest does not

exist merely because an insurer defends its insured subject to areser-
vation of rights. See Cardin, 745 F. Supp. at 336. However, an actual
conflict of interest does exist when there is a coverage dispute and the
same counsel represents both the insurer and the insured. See
Brohawn, 347 A.2d at 852-54.

Driggs argues that the Companies prior relationship with G& D

and Gavett's conversation with Travis gave rise to an actua conflict
of interest entitling Driggs to hire independent counsel at the Compa-
nies expense. This argument has no merit.

It is clear that an actual conflict of interest does not exist when
counsel appointed by the insurer is specifically instructed to defend
the insured without consideration of the insurer's interest. See Cardin,
745 F. Supp. at 337-38, cited with approval in Campbell, 639 A.2d

10



at 659 n.4. The Companies so instructed G& D, stating as followsin
aletter to Driggs:

Because the defense is being assumed under the reservation
of rights described in this letter, Mr. Gavett has been
instructed by PMA, and is being instructed by Reliance, that
his responsibility in this case will be to defend Driggs inter-
ests, and not to represent PMA or Reliance or to protect the
interests of PMA or Reliance to the detriment of Driggs.

(J.A. 855). Therecord reflects that G& D repeatedly reassured Driggs
of this position, both orally and by letter. Further, during his conver-
sation with Travis, Gavett of G& D, pursuant to his ethical obliga-
tions, specifically declined to discuss the potential coverage dispute
between Driggs and the Companies and recommended to Travis that
the Companies retain separate counsel. After this conversation, PMA
hired Norton and Reliance hired Engelmyer to represent them in the
coverage dispute. Accordingly, neither the Companies' prior relation-
ship with G& D nor Gavett's conversation with Travis gave riseto an
actual conflict of interest.

Driggs a so argues that PMA, having had a relationship with G&D
in the past, was in a position to "steer" the underlying litigation
toward either: (1) a particular date for the accident's occurrence; or
(2) the Policies absolute pollution exclusion clauses. Asto the date
for the accident's occurrence, the damage to Colonid's pipeline
occurred either in 1993, when the pipeline ruptured and PMA insured
Driggs, or 1986, when Driggs constructed the parking lot and Reli-
ance insured Driggs. Therefore, even if Driggs steering allegation
were taken as true, Driggs cannot demonstrate how such steering
would have worked to Driggs detriment because under either sce-
nario Driggs would have been insured either by Reliance or PMA.

Asto the Policies absolute pollution exclusion clauses, Driggs
allegesthat an actual conflict of interest resulted from the prior rela
tionship between PMA and G& D because G& D could have steered
thetrial toward the Policies absolute pollution exclusion clauses, i.e.,
argued that the petroleum products contained in the pipeline caused
the consequential environmental damage instead of the pipeline itself,
thereby protecting the Companies and |leaving Driggs open to exces-
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sive liability. This argument is similarly without merit. While the
underlying litigation questioned who and what caused Colonial's
pipeline to rupture, it was undisputed that the petroleum products con-
tained in the pipeline, and not the pipeline itself, was the cause of the
consequentia environmental damage. Further, Driggs did not contest
the scope or applicability of the Policies absolute pollution exclusion
clausesin the underlying litigation. In fact, Driggs concedes that the
Policies absolute pollution exclusion clauses would have prevented

it from recovering from either PMA or Reliance for any consequential
environmental damages had such damages been awarded to Colonial
in the underlying litigation. Accordingly, in the absence of any dis-
pute over the scope or applicability of the Policies absolute pollution
exclusion clausesin the underlying litigation, Driggs cannot demon-
strate how any alleged potential for steering by G&D could have
resulted in detriment to Driggs.

Driggs a so claims that the Companies violated their duty to defend
because, in Driggs opinion, G& D did not have the experience or
resources necessary to properly defend the underlying litigation. This
argument is unavailing. G& D was capable of properly defending
Driggsin the underlying litigation. K& L, while amuch larger law
firm with more resources than G& D, would not and did not dedicate
all of its resources to the underlying litigation. In contrast, Gavett tes-
tified that G& D, while only afive-person law firm, hires extra parale-
gals and extra attorneys (on a contract basis) when the firm
undertakes alarge and complex matter like the underlying litigation
involving Driggs. Despite Driggs' disagreement with the Companies
choice, the retention of G& D was not a breach of the Companies
duty to defend Driggs. It is settled law in Maryland that an insurer
does not breach its duty to defend merely because the insured dis-
agrees with the manner in which he or sheis being defended. See
Roussosv. Allstate Ins. Co., 655 A.2d 40, 44 (Md. App. 1995); see
also Cardin, 745 F. Supp. at 336-38. Therefore, the Companies did
not breach their duty to defend Driggs by retaining G& D to defend
Driggsin the underlying litigation and refusing to pay for K&L.

Because the Companiesinstructed G& D to zealously defend

Driggs in the underlying litigation and because G& D did not repre-
sent either party, let alone both, in the coverage dispute, an actua
conflict of interest did not exist. Therefore, Driggs, while entitled to
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retain independent counsel, is not entitled to payment of that indepen-
dent counsel by the Companies. Further, because G& D was capable
of defending Driggs in the underlying litigation, the Companies did
not breach their duty to defend Driggs by retaining the law firm of
G& D to defend Driggsin the underlying litigation. Accordingly, the
district court properly granted the Companies motion for summary
judgment in the declaratory judgment action brought by Driggs.

Driggs a so appeals the district court's grant of summary judgment

in favor of the Companies on the Companies counterclaims. Through
their counterclaims, the Companies sought to recover the $150,000
they paid to Driggs, approximately two weeks before the tria in the
underlying litigation was scheduled to begin, in responseto K&L's
assertion that an expert witness, Dr. Egan of Aptech Engineering,
would not testify at trial unless he received his payment in advance.
The district court held that the Companies were entitled to reimburse-
ment of the amount advanced to Driggs for Dr. Egan because Driggs
had not received the Companies prior approval as required by the
Policies. We agree.

The Poalicies contain the following clause:

Duties in the Event of Occurrence, Claim or Suit : . . . (d) No
insureds will, except at their own cost, voluntarily make a
payment, assume any obligation, or incur any expense, other
than for first aid, without our consent.

(JA. 1076).

The Companies assert that they are entitled to recover the $150,000
paid to Dr. Egan because Driggs did not receive the Companies prior
approval as required by the Policies. Thefirst time the Companies
were made aware of Dr. Egan's retention was on May 23, 1997, when
Driggs requested payment to Dr. Egan by PMA. The Companies ini-
tially refused to pay for Dr. Egan. Driggs, through K&L, replied to
the Companies that
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refusal to pay [for Dr. Egan] will seriously jeopardize
Driggs financia position. . . . At the present time, Dr. Egan
will not be present to testify unless he is paid. I1f[the Com-
panies do] not pay these invoices, Dr. Egan will not testify
and Driggs will have to consider [the Companies] directly
liable for any and all consequences.

(J.A. 1974). Thereafter, the Companies advanced Dr. Egan the
requested $150,000 but reserved the right to recover that amount from
Driggs.

Under Maryland |aw, the duty to defend, including the payment of
fees and expenses related to that duty, is a contractual obligation. See
Campbell, 639 A.2d at 658; Brohawn, 347 A.2d at 850. That being
the case, Driggs was bound to conform with the terms and conditions
of the Policies. The Policies required Driggs to obtain the Companies
approval prior to assuming any obligation. It is undisputed that
Driggs did not comply with this requirement. Driggs retained Dr.
Egan on January 7, 1997. The first time the Companies were made
aware of Dr. Egan's retention was on May 23, 1997, when Driggs
requested that the Companies pay $150,000 to Dr. Egan. Accordingly,
it is undisputed that Driggs retention of Dr. Egan without the prior
approval of the Companies wasin direct contravention of the Poli-
cies explicit terms.

Driggs arguesthat, in al events, the defense of the underlying liti-
gation, alarge complex environmental case, would necessarily
involve expert witnesses. Accordingly, Driggs argues that the Compa-
nies would have had to pay expert witness fees regardless of which
law firm undertook Driggs defense. This argument is not persuasive
in light of the Policies explicit provisions that reserve to the Compa-
niesthe right of prior approval of all expenses. There are any number
of reasons why the Companies would want to pre-approve expenses,
especially alarge expense like the $150,000 paid to Dr. Egan. To pre-
serve their right of prior approval, the Companies took the affirmative
step of inserting an explicit provision in the Policies reserving them
that right. Driggs argument does not warrant the defiance of such
unambiguous provisionsin the Policies. See University of Baltimore
v.1Z, 716 A.2d 1107, 1120-21 (Md. App. 1998) (holding that if con-
tractual language is clear and unambiguous, the court must enforce its

14



terms). Accordingly, we affirm the district court's grant of summary
judgment in favor of the Companies on their counterclaims to recover
the $150,000 the Companies advanced Driggs to pay Dr. Egan.

V.

For the reasons stated herein, we affirm the district court's grant of
summary judgment in favor of the Companies on both the declaratory
judgment action brought by Driggs and the Companies counterclaims

to recover the $150,000 the Companies advanced Driggs to pay Dr.
Egan.

AFFIRMED
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