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OPINION
PER CURIAM:

Kevin and Diane Stupay ("Stupays") filed this action aleging

breach of aresidential |ease agreement against the Embassy of the
Sultanate of Oman ("Embassy") and Salim Al-Mashani, the First Sec-
retary of the Embassy, in the district court for the Eastern District of
Virginia. Shortly after the district court ruled on the parties' disposi-
tive motions, the Stupays and the Embassy entered into a Joint Stipu-
lation of Settlement (" Settlement Agreement”), which was
subsequently approved by the district court. The parties agreed that
the Stupays claims for attorneys fees and costs would be resolved

by a United States Magistrate Judge asif the Stupays had prevailed
on their breach of contract claims.1 The district court awarded the Stu-
pays $43,866.67 in attorneys fees and $5,287.82 in costs. The
Embassy appeals, asserting that, under the criteria originaly set forth
by this court in Barber v. Kimbrell's Inc., 577 F.2d 216 (4th Cir.
1978), the district court was clearly wrong in finding that the Stupays
were entitled to such alarge fee award. Finding no abuse of discre-
tion, we affirm.

The Stupays own a house in Herndon, Virginia. In 1995, Kevin
Stupay, hiswife, and their four children moved to Moscow, Russia
On June 17, 1995, the Stupays leased their house to Salim

1 Theresidential |ease agreement specifically provides for the recovery
of attorneys fees and costs.
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Al-Mashani and the Embassy for a period of two years.2 The lease
agreement provided that if Mr. Al-Mashani intended to be absent
from the residence for more than fourteen consecutive days, he was
required to notify the Stupays management company.

In the winter of 1996, Mr. Al-Mashani apparently |eft the United
States on an extended vacation. Neither Mr. Al-Mashani nor anyone
from the Embassy informed the Stupays management company that
the residence was unoccupied. The Stupays allege that when Mr. Al-
Mashani |eft the house, he manually turned off the heat. As aresult,
apipe located on the upper floor of the house froze and burst, causing
substantial damage to the interior of the house.

After contacting the Embassy and attempting to conduct some pre-
liminary settlement negotiations, the Stupays filed suit against the
Embassy and Salim Al-Mashani in the district court. 3 The Embassy
and Mr. Al-Mashani responded by claiming sovereign and diplomatic
immunity, and both filed Rule 12(b)(6) motions to dismiss.4 The dis-
trict court granted Mr. Al-Mashani's motion to dismiss; however, the
court held that the plaintiffs allegations, if taken as true, invoked the
"commercia activity" exception of the Foreign Sovereign Immunities
Act. See 28 U.S.C. § 1605(a)(2). Consequently, the court denied the
Embassy's parallel maotion.

2 Therecord and the parties arguments here clearly indicate that

whether the Embassy was, in fact, a party to the lease was a hotly dis-
puted factual issue. Nevertheless, at the time the parties entered into the
Settlement Agreement, the Embassy remained a party to the litigation.
Whether the Embassy was actually a party to the lease isirrelevant to the
guestion we must decide.

3 The Stupays originaly filed suit in the Circuit Court of Fairfax

County, Virginia; however, that lawsuit was voluntarily dismissed and
the litigation was reinstituted in federal court.

4 The Embassy claimed that, as a foreign sovereign, it wasimmune

from the jurisdiction of both federal and state courts pursuant to the For-
eign Sovereign Immunities Act, 28 U.S.C. § 1602, et seq. Salim Al-
Mashani claimed that he was a diplomatic agent and therefore was
immune from the jurisdiction of the federal courts pursuant to the Vienna
Convention on Diplomatic Relations, 23 U.S.T. 3227; T.|.A.S. 7502; 500
U.N.T.S. 95, and the Diplomatic Relations Act, 22 U.S.C. § 254, et seq.
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In November 1997, immediately prior to filing its motion to dis-
miss, the Embassy made an Offer of Judgment to the Stupays, pursu-
ant to Rule 68 of the Federal Rules of Civil Procedure. The Stupays
rejected the Offer of Judgment. Although the Embassy's counsel
informally approached the Stupays' attorneys regarding settlement
during the course of discovery, no other offer of settlement was made
by the Embassy until after the district court ruled on the parties dis-
positive motions.

At the close of discovery, the Embassy filed a motion for summary
judgment on the grounds that (1) it was not a party to the lease, and
(2) the consequential damages sought by the Stupays were not recov-
erable because they were not within the contemplation of the parties
when they executed the |ease.

The Stupays filed aMotion for Partial Summary Judgment seeking
two judicia declarations. First, the Stupays asked the court to rule as
amatter of law that the Embassy was a party to the lease. Second, the
Stupays sought a ruling from the court that the Embassy breached the
lease by failing to notify the Stupays management company when
Mr. Al-Mashani |eft the house unoccupied.

On May 22, 1998, the district court denied the Stupays Motion for
Partial Summary Judgment and granted the Embassy's motion in part.
The court agreed with the Embassy that, to the extent the Stupays
were claiming damages outside the contemplation of the parties at the
time the lease was signed, those damages were not recoverable.

Five days after the entry of this order, the parties agreed to resolve
the Stupays' remaining claims. In settlement, the Embassy agreed to
pay the Stupays $17,500 in compensatory damages and to pay any
amount the court awarded the Stupays for attorneys fees and costs.
The parties a so agreed to submit the Stupays claims for fees and
costs to a United States Magistrate Judge, who would determine the
appropriate award asiif "plaintiff prevailed on its[sic] breach of lease
clam."5

5 Paragraph 4 of the Settlement Agreement provides:

The parties recognize that the Plaintiffs have asserted a claim for
attorneys fees and costs resulting from representation herein by
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Thereafter, on June 2, 1998, the parties appeared before the magis-
trate judge. The Embassy objected to the Stupays fee petition on the
grounds that, had the Stupays not pursued a claim for consequential
damages, the lawsuit would have settled much earlier and most of the
Stupays attorneys fees and costs would never have been incurred.
The Stupays responded that they believed a good faith basis had
existed for seeking those damages. Based on their analysis, the "con-
sequential" damages were more properly characterized as direct dam-
ages, recoverable under the applicable Virginialaw. Additionally, the
Stupays argued, the discovery undertaken in the lawsuit focused on
whether the Embassy was a party to the lease and if, in fact, Mr. Al-
Mashani had turned off the heat in the house.

The magistrate judge found that virtually al of the attorneys' fees

and costs claimed by the Stupays were reasonable and necessary. In
addition, the court recognized that the parties had previoudly stipu-
lated that the rates charged and the time expended by the Stupays
counsel were reasonable and appropriate.6 Stupay v. The Embassy of

Hazel & Thomas, and that presently the grand total of all such
fees and costs claimed is approximately $55,000. The parties
stipulate and agree that Plaintiffs attorneys fees and costs claims
shall be resolved by an adversary hearing before a United States
Magistrate Judge. The conduct of such hearing will be subject to
the following stipulations. (1) The rates charged by Hazel &
Thomas are fair and reasonable, (2) the time expended on the
tasks and matters itemized is reasonable and appropriate for such
tasks and matters, (3) the defendant does not concede and is free
to argue its objections that the tasks and matters undertaken were
not required, necessitated or appropriate because this case could
have been resolved or settled without undertaking these tasks
and that, therefore, an award of attorneys fees and costsis not
appropriate or reasonable without regard to the rate or amount of
time expended, (4) Plainitffs [sic] basis for seeking attorney's
fees and costs and the criteriaand law to be applied by the Court
to determine Plaintiffs application or motion for an award of fees
and costs shall be the same as would be applicable had plaintiff
[sic] prevailed on its[sic] origina breach of lease claim.

6 The magistrate judge did not simply rubber stamp the Stupays fee
petition. The court excluded the attorneys fees and costs incurred in the
preparation and filing of the Stupays motion for judgment in state court,

aswell as one-third of the fees and costs incurred by the Stupaysin
defending against the Embassy's partially successful summary judgment
motion.



the Sultanate of Oman, 97-CV-1353, Tr. at 49 (E.D. Va June 2,
1998). The magistrate judge concluded that the central issue through-
out the litigation was whether the Embassy was a party to the lease,
thereby making it potentially liable for payment of rent or consequen-
tial damages. The court noted that virtually none of the discovery
undertaken by either party focused on the consequential damages
issue, and reasoned that, if the consegquential damages claim had been
blocking settlement of the lawsuit, the Embassy could have filed its
summary judgment motion regarding that issue earlier in the litiga-
tion. The Embassy's failure to do so was atactical decision. Conse-
quently, the magistrate judge awarded the Stupays $43,866.67 in
attorneys fees and $5,287.82 in costs. The Embassy appeals that
award.

The Embassy seeks areversal of the court's award of attorneys

fees and costs, asserting that the magistrate judge erred by failing to
properly weigh the Stupays degree of success on their claims. We
review the amount of an award of attorneys fees and costs for abuse
of discretion. Brodziak v. Runyon, 145 F.3d 194, 196 (4th Cir. 1998).
"Reversal for abuse of discretion is reserved for those instances in
which the court is clearly wrong; an award within the discretion of the
court should be affirmed even though we might have exercised that
discretion quite differently.” Id. (internal quotations omitted).

Aswe have previously noted, in order to properly calculate an

award of attorneys fees, adistrict court should"determine alodestar
figure by multiplying the number of reasonable hours expended times
areasonablerate." 1d. (quoting Daly v. Hill, 790 F.2d 1071, 1077 (4th
Cir. 1986)). The district court should look to the factors we originally
set out in Barber v. Kimbrell's Inc., 577 F.2d 216, 226 n.28 (4th Cir.
1978), for guidance in making the determination of"reasonabl €"

hours and rates.7

7 Those factors are:
(1) the time and labor expended;
(2) the novelty and difficulty of the questions raised;
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While the Embassy correctly asserts that the Supreme Court has
designated "the degree of success obtained" as'the most critical fac-
tor" in calculating afee award, Hensley v. Eckerhart, 461 U.S. 424,
436 (1983), it is an oversimplification of the Court's ruling to main-
tain that adistrict court'sinquiry is complete when it has determined
whether a party was successful on aclaim. The appropriate inquiry
is whether the claims on which the party prevailed were related to or
intertwined with the party's unsuccessful claims. Brodziak, 145 F.3d
at 197. When a party's successful claims are unrelated to the unsuc-
cessful ones, it isinappropriate to award fees and costs for the | atter.
Hendley, 461 U.S. at 435. Where, however, the'plaintiff's claims for
relief . . . involve acommon core of facts or [are] based on related
legal theories. . . [m]uch of counsel'stime will be devoted generally
to the litigation as awhole, making it difficult to divide the hours
expended on a claim by claim basis." 1d. In such a case, the court
should allow the recovery of the fees and costs incurred as a result of
an attorney's attention to the litigation as awhole.

In this case, the Stupays fee petition was predicated upon the
terms of the Settlement Agreement. The Settlement Agreement

(3) the skill required to properly perform the legal services ren-

dered;

(4) the attorney's opportunity costsin pressing the instant liti-
gation;

(5) the customary fee for like work;

(6) the attorney's expectations at the outset of the litigation;

(7) the time limitations imposed by the client or circumstances;

(8) the amount in controversy and the results obtained;
(9) the experience, reputation and ability of the attorney;
(10) the undesirahility of the case;

(11) the nature and length of the professional relationship
between attorney and client; and

(12) attorneys fees awardsin similar cases.
Brodziak, 145 F.3d at 196 (quoting Barber , 577 F.2d at 226 n.28).
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expressly stipulated that the rates charged by the Stupays' attorneys
were reasonable. See supra, note 5. Furthermore, the Embassy clearly
agreed that the time the Stupays' attorneys expended to complete the
tasks undertaken was reasonable. 1d. In light of these unambiguous
stipulations, it was not hecessary to turn to the Barber factors for
guidance. The purpose of the Barber factorsisto assist the court in
determining whether the rate charged and the hours expended by
counsel were "reasonable” where the reasonableness of the feeis dis-
puted. In this case, the parties agreed that the rates and hours were
reasonable.

Additionally, the parties agreed that the court would apply the
“criteriaand law . . . aswould be applicable had plaintiff prevailed
onitsoriginal breach of lease claim." See supra, note 5. Therefore,
for the purposes of determining the fee award, the court considered
the Stupays successful on their breach of lease claim, but unsuccess-
ful on their claim for consequential damages arising out of the breach
of that lease.

Taking these stipulations into account, the court was required to
resolve two remaining questions. First, was it reasonable for the Stu-
pays attorneys to undertake the tasks itemized on their invoices at all,
or should this lawsuit have been resolved by settlement prior to the
undertaking of those tasks? Second, did the Stupays' unsuccessful
claims share a"common core of facts" with their successful claim
such that it would be difficult or impossible to divide the hours
expended on a claim-by-claim basis?

The magistrate judge found that the lawsuit would not have settled
prior to the undertaking of the itemized tasks by the Stupays' attor-
neys. Significantly, the magistrate judge also found that the only set-
tlement offer made by the Embassy, prior to its entry into the
Settlement Agreement, was the November 1997 Offer of Judgment.
The court did not find any subseguent conversations between the
Embassy's counsel and the Stupays attorneys as including actual
offers of settlement. Additionally, the court found that the Embassy
vigorously defended this lawsuit on the grounds that it was not a party
to the lease in question. That element was crucial to all of the Stu-
pays claims, not merely their claim for consequential damages.
Finally, the court concluded that the Embassy made the tactical deci-
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sion to wait until the close of discovery to file amotion for summary
judgment on the issue of the Stupays consequential damages claim
when, by its own admission, the Embassy could have filed that
motion for summary judgment much earlier in the case.

Having found that the case would not have settled before the Stu-
pays incurred the attorneys' fees, the court then turned to the question
of whether any of the Stupays' attorneys' fees could be attributed
solely to the unsuccessful claims. In fact, the court separated and
denied some of the fees requested by the Stupays as unrelated to their
successful claims.8 The court then found the remainder of the Stu-
pays fees and costs to be so intertwined with their successful claims
that further reduction would be unfair. Under the circumstances of
this case, this ruling of the magistrate judge was not clearly wrong.

A district court's award of attorneys fees and costs shall be

reversed as an abuse of discretion only in those instances when the
court is clearly wrong. Brodziak, 145 F.3d at 196. Since the determi-
nation of the award of attorneys fees and costs to the Stupays coun-
sel was not clearly wrong, we find no abuse of discretion and affirm.

AFFIRMED

8 The court's order states, in pertinent part: "Plaintiffs petition is
reduced by the following: $248.00 in fees and $139.50 in costs related
to the Motion for Judgment filed in Fairfax Circuit Court; $2,026.00 for
one half of the feesincurred in connection with Defendants Motion to
Dismiss; $3,360.83 for one third of the fees incurred in connection with
Defendants' Motion for Summary Judgment; and $875.00 of the fees
incurred during settlement discussions.”
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