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PER CURI AM

Appel  ant seeks to appeal the district court’s order denying
his motion filed under 28 U.S.C. A. § 2255 (West 1994 & Supp. 1998).
W have reviewed the record and the district court’s opinion and
find no reversible error. Wile summary judgnent on Appellant’s
i neffective assistance of counsel clains should not have been based
upon an inproperly sworn affidavit,® sunmary judgnent was never -
t hel ess properly granted on all such clains. W dism ss the bal -
ance of Appellant’s clainms on the reasoning of the district court.

United States v. Gerth, No. CR93-28-3; CA-97-944-5-H (E.D.N.C

Aug. 6, 1998). Accordingly, we deny a certificate of appeal abil -
ity. W also deny Appellant’s notion for the appoi nt nent of coun-
sel. W dispense with oral argunent because the facts and | egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.

DI SM SSED

“In support of its nmotion for sunmary judgnment, the
Governnent included an affidavit by Gerth’s counsel, Jeffrey L.
St ar kweat her, addressing Gerth’'s ineffective assistance cl ains.
(R 51, Ex. B). The affidavit does not indicate that the
attorney’ s statenent was nade under the penalty of perjury.
Further, the notary’ s attestation clause recites that “WIlliamE
Scott,” not Starkweather, appeared before her.



