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Resolving Ethical Issues on Appeal

Fourth Circuit Criminal Appellate Practice Seminar
October 28, 2019

Eric D. Placke
First Assistant Federal Public Defender
Middle District of North Carolina 
Three Key Questions

Whether to Appeal

What to Appeal

How to Appeal
Whether to Appeal

Who Decides

Duty to Advise

Appeal Waivers
Who Decides

“[A] lawyer shall abide by a client’s decisions concerning the objectives of representation … 
.” ABA Model Rule 1.2(a). 

“The decisions ultimately to be made by a competent client, after full consultation with 
defense counsel, include … whether to appeal.” ABA Std. 4-5.2(b)(viii).

“[T]he accused has the ultimate authority to make certain fundamental decisions regarding 
the case, … [including] whether … to take an appeal.” Jones v. Barnes, 463 U.S. 745, 751 
(1983) 

Who Decides

“We have long held that a lawyer who disregards specific instructions from the defendant to 
file a notice of appeal acts in a manner that is professionally unreasonable.” Roe v. Flores-
Ortega, 528 U.S. 470, 477 (2000).
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“Once Poindexter unequivocally instructed his attorney to file a timely notice of appeal, his 
attorney was under an obligation to do so.” United States v. Poindexter, 492 F.3d 263, 269 (4th

Cir. 2007).
Duty to Advise

“[A] lawyer shall abide by a client’s decisions concerning the objectives of representation 
and … shall consult with the client as to the means by which they are pursued.” ABA Model 
Rule 1.2(a) (emphasis added).

“A lawyer shall explain a matter to the extent reasonably necessary to permit the client to 
make informed decisions regarding the representation.” ABA Model Rule 1.4(b).

“The decisions ultimately to be made by a competent client, after full consultation with 
defense counsel, include … whether to appeal.” ABA Std. 4-5.2(b)(viii) (emphasis added).

Duty to Advise

“Defense counsel should provide the client with counsel’s professional judgment as to 
whether there are meritorious grounds for appeal and the possible, and likely, results of an 
appeal. Defense counsel should also explain to the client the advantages and 
disadvantages of an appeal including the possibility that the government might cross-
appeal, and the possibility that if the client prevails on appeal, a remand could result in a 
less favorable disposition.” ABA Std. 4-9.1(a).

Duty to Advise
“[C]ounsel has a constitutionally imposed duty to consult with the defendant about an 
appeal when there is reason to think either (1) that a rational defendant would want to 
appeal …, or (2) that this particular defendant reasonably demonstrated to counsel that he 
was interested in appealing. … [T]o show prejudice, … a defendant must [only] demonstrate 
that there is a reasonable probability that, but for counsel’s deficient failure to consult with 
him about an appeal, he would have timely appealed.” Roe v. Flores-Ortega, 528 U.S. 470, 
480, 484 (2000).

Appeal Waivers
“An attorney renders constitutionally ineffective assistance of counsel if he fails to follow 
his client’s  unequivocal  instruction to file a timely notice of appeal, even though the 
defendant may have waived his right to challenge his conviction and sentence in the plea 
agreement.” United States v. Poindexter, 492 F.3d 263, 265 (4th Cir. 2007)(emphasis added).

“[T]he presumption of prejudice recognized in Flores-Ortega applies regardless of whether 
the defendant has signed an appeal waiver.” Garza v. Idaho, 139 S. Ct. 738, 742 (2019).
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What to Appeal

Who Decides

Sniper Rifle or Shotgun

Anders Briefs
Who Decides

“[W]hile it is the defendant’s prerogative whether to appeal, it is not the defendant’s role to 
decide what arguments to press.” Garza v. Idaho, 139 S. Ct. 738, 748 (2019).

“Following the trial, counsel determined what he believed to be petitioner’s most viable 
arguments and raised them on appeal. Doing so was sound trial strategy.” United States v. 
Thompson, 881 F.3d 117, 124 (4th Cir. 1989) (emphasis added).

Who Decides
“[A] lawyer shall abide by a client’s decisions concerning the objectives of representation 
and … shall consult with the client as to the means by which they are pursued.” ABA Model 
Rule 1.2(a) (emphasis added).

“Appellate counsel should discuss with the client the arguments to present in appellate 
briefing and at argument, and should diligently attempt to accommodate the client’s 
wishes. If the client desires to raise an argument that is colorable, counsel should work with 
the client to an acceptable resolution regarding the argument.” ABA Std. 4-9.2(g).

Sniper Rifle or Shotgun
“Defendants do not have “a constitutional right to compel appointed counsel to press 
nonfrivolous points requested by the client, if counsel, as a matter of professional 
judgment, decides not to present those points.” Jones v. Barnes, 463 U.S. 745, 751 (1983).

“[A]ppellate counsel does not have a duty to raise every nonfrivolous argument on appeal, 
… but a petitioner may establish constitutionally inadequate performance if he shows that 
counsel omitted significant and obvious issues while pursuing issues that were clearly and 
significantly weaker.” Bell v. Jarvis, 263 F.3d 149, 180 (4th Cir. 2000).

Anders Briefs
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“A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, 
unless there is a basis in law and fact for doing so that is not frivolous, which includes a 
good faith argument for an extension, modification or reversal of existing laws.” ABA 
Model Rule 3.1

“Appellate defense counsel should not file a brief that counsel reasonably believes is 
devoid of merit. However, counsel should not conclude that a defense appeal lacks merit 
until counsel has fully examined the trial court record and the relevant legal authorities. If 
appellate counsel does so conclude, counsel should fully discuss that conclusion with the 
client, and explain the ‘no merit’ briefing process applicable in the jurisdiction … .” ABA Std. 
4-9.2(e).

Anders Briefs
Appellate counsel’s “role as advocate requires that he support his client’s appeal to the 
best of his ability. Of course, if counsel finds his case to be wholly frivolous, after a 
conscientious examination of it, he should so advise the court and request permission to 
withdraw. That request must, however, be accompanied by a brief referring to anything in 
the record that might arguably support the appeal. A copy of counsel’s brief should be 
furnished the indigent and time allowed him to raise any points that he chooses; the court 
– not counsel – then proceeds, after a full examination of all the proceedings, to decide 
whether the case is wholly frivolous.” Anders v. California, 386 U.S. 738, 744 (1967) 
(emphasis added).

How to Appeal

Candor to the Court

Communication with the Client

Petitions for Certiorari
Candor to the Court

“A lawyer shall not knowingly: (1) make a false statement of fact or law to a tribunal or fail 
to correct a false statement of material fact previously made to the tribunal by the lawyer; 
[or] (2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to 
the lawyer to be directly adverse to the position of the client and not disclosed by 
opposing counsel.” ABA Model Rule 3.3(a).

“Appellate counsel should be accurate in referring to the record and the authorities upon 
which counsel relies in the presentation to the court of briefs and oral argument. Appellate 
counsel should present directly adverse authority in the controlling jurisdiction of which 
counsel is aware and that has not been presented by other counsel in the appeal.” ABA 
Std. 4-9.3(f).

Communication with the Client
“A lawyer shall: (2) reasonably consult with the client about the means by which the client’s 
objectives are to be accomplished, (3) keep the client reasonably informed about the status 
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of the matter, [and] promptly comply with reasonable requests for information.” ABA 
Model Rule 1.4(a) (emphasis added).

“Before filing an appellate brief, appellate defense counsel should consult with the client 
about the appeal, and seek to meet with the client unless impractical.” ABA Std. 4-9.3(a) 
(emphasis added).

Petitions for Certiorari
“[A]ppellate counsel should ordinarily continue to represent the client through all stages of 
a direct appeal, including review by the United States Supreme Court.” ABA Std. 4-9.3(4).

“The duty of counsel appointed under the CJA extends through advising  an unsuccessful 
appellant in writing of the right to seek review in the Supreme Court. If the appellant 
requests in writing that a petition for a writ of certiorari be filed and in counsel’s 
considered judgment there are grounds for seeking Supreme Court review, counsel shall 
file such a petition.” Fourth Circuit Local Rule 46(d).

Petitions for Certiorari

“If appellant requests that a petition for writ of certiorari be filed but counsel believes that 
such a petition would be frivolous, counsel may file a motion to withdraw with the Court of 
Appeals. The motion must reflect that a copy was served on the client and that the client 
was informed of the right to file a response to the motion within seven days. The Clerk will 
hold the motion after filing for fifteen days before submitting it to the Court to allow time 
for appellant’s response, if any, to be received.” Fourth Circuit Local Rule 46(d).

Resolving Ethical Issues on Appeal

Fourth Circuit Criminal Appellate Practice Seminar
October 28, 2019

Eric D. Placke
First Assistant Federal Public Defender
Middle District of North Carolina 
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