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Tre pisa entered by Zacarizs Moussaoul in this case was nol knowsi ng,
counseled, or voluntary. Perhaps the clearest demonstration of this is that, prior to
Moussacui’s plea, Moussaoul's lawvers were given Important evidence by the
Govemnment ~ evidence that, as the district court found, tended to show that
Moussaoul was not guilty of the charges against him — but they were prohibited
from communicating with their client abour this evidence even as he was de eciding
whether or not to plead guilty. Mousszoui’s lawvers compiained bitterly about this
restriction on their ability to counse! their client, but the district court reiected their
complaints and accepted the plea. As explained in Moussaoui's opening brief
("MB™), no plea could be valid under these exiraordinary circumstances,

Each of the fundamental defects identified in the opening brief can be traced
to two mistekes that deprived Moussaoui of any chm_ce of fundamentally fair
proceedings. First, the district court permitted the Government, when it produced
concededly discoverable information to the defense, 10 substitute classified
information (rather than unclassified substitutes) for classified originals. This
constituted a clear violation of the Classified Information Prasad ires Act
(“CIPA™), 18 US.C. App. 11 8§ 1-16 {(2007). Under CIPA, a district court is
required to {irst determine whether information contained in 2 classifed document
is discoverable, Ifit is, then one option for the Government is to produce a

substitute for the or iginal that conveys the discoverable information without the
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wiassHied mmiormation: nowever, if the Covernment choesas 1o procuce an
3 o
ute must be praduced to the defendant

8 US.C App T §6(ci()), Indesd, production of s

At WL
-

centrary to the plain language of CIPA, o the holding of this Court in Unired
States v. Abu Ali, 528 F.3d 210 (4th Cir. 2008}, and to common sense, But, that is
what the ¢istrict court permitted here,

Second, aside from certain discovery proceedings and hearings involvin

¢

pure questions of law, a defendant must be permitied 10 participate in briefings and

hearings in a criminal proceeding. As this Court noted in Aby A4 {li, a defendant may
be excluded from a hearing or from proceedings at which the partiss discuss
whether certain information s, in fact, discoverable. 4bu Al 328 F3d ar 245, In
that vein, CIPA permits such hearings to be conducted ex parte - without the
defendant or defense counsel involved, See 18 U.S.C. App. 11 § 6(cXZ). But once
a court hoids information o be discoverable, this changes. At that point, the court
may not prevent a lawyer from discussing discoverable information with his client;

normay a cowrt, absent extraordinary circumstances, exclude a defendant from

substitutes for

classified information and authorizing the exclusion of the defendzn: from these
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——
xinds of proceedings resulied in an unknowing anselled, and involunary
plea. Indesd, several fundamental defects resulted from these ervors
» Firsy, because the dﬂ?‘ewqe was to receive cEassEﬁed discovery, the
district court held thar any lawyer Moussaoui sought to hire had to

1¥
%eﬂm anational security clearance and g, essentiay,

Government-approved;

» Secend, with classified, discoverable information going to the
defense, the district court restricted defense lawvers from discussing
discovery with their own client;

¢ Third, because discovery had not been produced in unclassified form,
the district court prevented Moussaoul from participating in or
attending critical hearings concerning, for example, the admissibility
of evidence; and

» [Pourth, because no unclassified versions of discoverabie information
were being produced aithough the district court permitted Moussaoui
to represent himself, the court restricted Moussaoui’s access to

concededly discoverable information and thereby prevented effective
seli~representation.

importantly, the district court could have avoided each of these fundamental
defects if it had just followed CIPA and required that when the Government chose
te produce substitutes, those substitutes be unclassified.

Let us be clear: The Government shouid not have been required to give to
Moussaoui a single piece of classified evidence, Neither the Constitution, CIPA,
nor common sense would require that resuit, The Government’s brief repeatedly

asserts that it would be wrong to require the Government to produce classified

information to Moussaoui, and the Government’s brief spends entire sections
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i to e - o ria Dt s "
explaining why this s so. Butin those sections of s briefl, the Government is
. i Ty - ¥ ~ -
altiacing arguments that Moussaoui 5 not making. For clarity’s sake, we repeat
g

Mousszoui classified information, and not one argument in Moussaoul’s opening
brief'is based on the failure of Moussaoui to receive classified information.

if the Government produces unclassified substitutes, CIPA and the normal
rules and constitutional safeguards work. At that point, the defendant has the same
discoverable Information s his lawvers, and the lawyers and client are able o
prepare for irial and make strategic decisions. The defendant can either represent
himself, or participaie in hearings with the discoverable information that his
lawvers haw Under those circu mstanccs, if a defendant is deciding whether to
enter 2 plea or testify at trial, the defendant has the discoverable information and
the ability to fully consuit with his lawyer about the same.

Here, by April 2003, it was clear that Moussaoui’s upcoming trial would be
profoundly unfair. He would not be able to discuss the evidence with his lawyers,
to participate in hearings about trial evidence, 1o be represented by counsel of his
choice, or to present witnesses who were in the custody of the Government.
Moreover, as Moussaou! was considering a plea, his Jawyers could not discuss

Moussaoui’s choices or critical evidence with their client because the Gay ‘2rnment

had not produced it, or even attempied 1o produce it, in unclassified form.
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Against this mackdron, the court then violated Rue 11 du 3
niea colioguy in several wavs., Even thouph it was clear that (1) Moussaoul did not

understand what he was pleading w0 or (2) Moussacus sull would not admit guilt o

B!
[t
A%
0
2
=3
]

1

the charges he was facing, the disirict court accepted the pl
Moussaoul’s plea was uncounselled, involuntary, unknowing, and improper under
Rule 11, and this Court should vacate it.

I'nis Court should also vacate the jury’s i“mdléng of death eligibility.
Moussaoui’s act — lying to the Federal Bureau of Investigation ~ could not, as a

matter of law, have “directly resultfed]” in any of the deaths in the 9/1 1 attacks

]
o

Government — clearly nervous about the strength of its position — essentially
ignores the merits and instead argues that Moussaoui’s argument is moot. On the
contrary, if correct. Moussaoul is entitied 10 a new sentencing — without the death
penalty on the table — and as a result, this argument is not moot.

IR THE PERVASIVE DEPRIVATION OF MOUSSAOQUI'S FIFTH AND
SIXTH AMENDMENT RIGHTS RENDERED MOUSSAOUDI’S PLEA
INVOLUNTARY.

Actions by the Government or by a court may essentially force a defendant

into pleading guilty. Just as threats of violence, mental disability, or other

improper coercion can render a plea lnvoluntary and invalid,’ so oo may

' See Waley v. Johnston, 316 U.S. 101, 104 (1942) (vacating denial of habeas
petition based on guitty plea coerced by threats by FBI agent); United States v
Footnote continued on next page
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CRATAQTdinany unconsipuiiena: TLLIES that ux}ii?;ﬁ;& 2 gelendant 1o W o Qiges

The Constiwtion “insists” that the plea mus: be “voluntary” and that the
defendant must make releted waivers ‘knowingly,” intelligent
sufficient awareness of the rejevant circumstances and likely conseguences.
United States v. Bartram, 407 F.3d 307, 314 (4th Cir. 2005) (quoting United States
v. Ruiz, 336 U.S. 622, 629 (2002)) (alterations in Bartram). As explained in
Moussaoul’s opening brief, when a defendant’s only “choices” are either a plea of
guilty or a fundamerially unfair trial, the plea is not voluniary. MB23.25,

As United States v. Hernandez, 203 ¥.3d 614 (9th Cir. 2000), and similar
cases maice clear, only a very narrow class of extraordinary rulings by a trial court
result in a fundamentally unfair trial; even most violations of the Constitution do

not rise 1o that level. However, certain errors — including deprivation of the ri ght

to retain counsel of choice or the right 1o communicate with counsel —

Footnote continued from previous page

Damon, (91 F.3d 561, 565 (4th Cir. 1999) fmmanc:mg on the basis that

mbompetenve at the time of the plea can ;eudel plea involuntary); Hadefran v,
United Stares, 281 F 2d 803, 808 (8th Cir. 1960) (holding that prosecutor’s “gross

exaggeration of the offense” and likely penalties could have rendered plea

involuntary),
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mracardinege, These defective
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proceedings are simply incompatible with our system of

The Government Is Wrong in Asserting that No
Error Can Render g Plea Inveluntary,

Based on several different argumernts, the Governmernt coniends that o
defendani’s plea is voluntary even when a defendant is forced to choose between

pleading guilty and proceeding with a fundamentally unfair wial. None of the

overnment’s arguments has merit,

C)

First, the Government cites cases discussing what it calls the “guilty plea
bar” and argues that every error that precedes a guilty plea is absolutely a.nd
permanently waived. See generally Government Brief (*GB”) 103-11.° T this
regard, the Government overstates the scope of the guilty plea bar. GB103-05,
None of this Supreme Court precedent “'stand(s] for the proposition that counseled
guilty pleas inevitably ‘waive’ all antecedent constitutional violations.” Memna v

New York, 423 U.S. 61, 62 1.2 (1973) (internal citations omitted). Rather, these

* Of course, structural errors do not require harmless error review, and some errors
are structural precisely because they render the srocepéings ‘:undaﬂema‘éy untair,
See Sullivan v. Louisiana, 508 U8, 275, 279 (1993} ( (explaining that certain
structural defects “will always invalidate the conviction”): 4rfzord v. Fulminante,
499 1.5, 279, 308 (1991} (explaining that, wher a structural defect exi sis, “no
criminal punishment may be regarded as fundamental Iy fair™) {quoring Rose v.

Clark, 478 U.S. 570, 577-78 (1986)).

* The Government’s Brief cites Tollerr v, Henderson, 411 U.S. 258 (1973 );
Brady v. United States, 397 U.S. 742 (1970) (“Robert M, Brady”); and McMann v,
Richardsor, 357 U.8. 759 (1970), among others,

—
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that, “where voluntary and inteiligent,” is considered reilable enough o “remove
et ; . pom T IA The gty mlsn he P A
the issue of factual guilt from the case” /g The guilty plea bar therefore only bars
5 al imlatt e o Yy P imammoictar 7

those constitutional violations not logically inconsistent with the vahd

establishment of factual guilt and which do not stand in the way of conviction if

gt

factual guilt is validly established ” /2 Moussaoui’s arguments clearly survive
this bar,

Next, the Government cites a handfui of cases in which courts rejected piea
challenges that were based on constitutional claims, and the Government argues
that this Court should similarly reject Moussaoui’s chalienge. The cases cited by
the Government are inapposite because not one of them involved a claim of error
that necessarily renders the proceadings fundamental! } defective. In most of the

cited cases, the challenged decision would not have resulted in a fundamentally
uniair rial. See, e.g., Lefkowitz v. Newsome, 420 LS 283, 285 (1875} {regarding

evidence derived from unlawful search and sei izure)) MeMann v, Richardson, 397

¥ See Chambers v. Maroney, 369 U.S. 42, 52 '3 (1970} (holding that evidence
obtained in violation of the Fourth Amendment is subject to harmless error
review}. The Government’s cite to Newsome for the proposition that a “guilty plea
bars the later assertion of Constitutional challenges to the pretrial proceedings,”
(GB104, aiso is incorrect. In Newsome, the Supreme Court permitted the challenge
to go forward. 420 US. at 292,




Case: 06-4494 Document: 250-1  Date Filed: 01/08/2009  Page: 18

LS. ar 763-64 {addrassing the admission of an involuntary coniession),” Robert M
Bragy, 397 US. at 749-57 {evalupting an uncenstituilonal ceath-penalty statte);
Parker v. North Caroling, 397 U8 790, 794-93 {1970} {dealing with a state statut
that provided higher penalty for conviction following tial than upon guilty plea);
United States v. Seybold, 979 F.2d 582, 583-85 {7:h Cir. 1962 {regarding
imerference by standby counsel, but without exchosion of defendant from critical
swage proceedings);” Brown v. Marviand, 618 F.2d 1057, 1038 (41h Cir. 1980)

(evaiuating whether conviction of felony murder and underiving felony pursuant to

lez bargain violated double jeopardy),’ Uniied Srates v. Montgomery, 529 F.2d
P g 1eoparday)

> See Fulminante, 499 10.S. at 309-10 (holding thai “[t]he admission of an
invojunary confession [is] a classic “trial error™ subject to harmless error review).

® The Government nexpuyab v cites Boykin v, Alabama, 395 U.S, 238 (1969), for
the proposition that a “confrontation claim could not be abserted on appeal.”
(3BiC5. Thatis notcorrect. In Bovkin, the bbprﬁ“’if-’ Court reversed the
defendant’s conviction on direct appeal because “the record d[id] not disciose that
the defendant voluntarily and understandingly entered his pleas of guilty.”

395 1.8, at 244, '

" Moreover, Seybold is consistent with Hernandez and supports Moussaoui
because, as the Seventh Circuit explained, the Sixth Amendment claim ragammw
the defendant’s guilty plea was “waived” — “except to the exten{ thatitisa
challenge to the knowing and voluntary character of [the] plea.” 979 F.2d at 586:
se¢ also id, at 586-88 1. 4 (noting that “Mr. Seybold does not suggest that the tapes
he was unable to listen to contained any exculpatory evidence™).

*The Government cites Ricketis v. Adamson, 483 U.S. 1 (1987), GB104, but that
case has nothing whatsoever to do with this issue. The ¢ question in Rickerss was
“whether the Double Jeopardy Clause bars the prosecution of [a defendant] for
first-degree murder following his breach of a plea agreement under which he had
Footnote continued on next nage
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404, 1406 (Y nh Cir. 19763 (dealing with minor interference of defendant’s righis
, N P : L o e eae mra Alamriv ot
1o proceed pro ey’ The errors alleped in those cases are ¢learly serious, but are
; ) g
.+ . H - ~
noi the type of siruciural errors present 1n (his case

To Result in an Involuntary Plea, the Error Must
Have the Potential to Affect the Decision to Plead,

Second, the Government clies a numbér of cases in which the error could not
have affected the defendants’ decisions ‘o plead guiitv. For example, in some of
the cases, the defendant could not have known of the alleged error at the iime of
the plea. Tollerr, 411 U.S. at 259 (grand jury composition); Parker v, Ross, 470
.

F.2d 1092, 1092-953 {(4th Cir. 1972} (same).'" In other cases, the court had

\..../

completely cured the alleged error before the plea, and, as z result, the defendant
nad no rzasonable basis to believe that he faced a2 fundamentally unfair trial,

Flelds v. Att'v Gen. of Md., 956 F.2d 1250, 1297 {4th Cir. 1992) {observing that

Footnote continued from previous page
pieaded guilty 10 a lesser offense, had been sentenced, and had begun serving a
term of imprisonment.” 483 U.S. a1 3

? Montgomery likewise supports Moussaoui. In that case, the Tenth Circuit
examined the substance of the defendant’s Sixth Amendment claim to de{ermme
the voluntariness of the plea. See 529 F.2d at 1406 (“We are of the opiniorn that the
defendant allowed Public Defender Martin to conduct plea bargaining on has
behalf™y.
“ The Government *ncoz’recﬂ\x cites Hall v. McKenzie, 375 F,2d 481 (4th Cir.
1978),asa case in which a “due process” claim was waived by 2 plea. That ]
inaccurate. In Hall, the C‘our{ reached the merits of all of the appeliant’s claims.
See 575 F._/d at 483-§5,
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time of the plea). Thus, in these cases, the ailgged error couid not have resuited in
I s *
an mvolun‘ary plea of puiity. See Rose, 470 F.2d at 1095 (conlining its hoiding 10
Vit 1 ey - - 3 N
“Constitutional deprivations that could not have caused or even triggered his

decisior to nlead guilty™).

A Knowing Decision Can Stil]l Be Involuntary,

Third, the Government asserts that Moussaoui’s plea could not have been
involuntary because he knew he was waiving certain rights when he pled guilty,

(B107. Notonly is this demonstrably untrue, see MB139-40; id. at 137 n.66

{explaining Moussaoui's confusion over his right to appeal), but 1t 2iso confuses
the “requirement that pleas be ‘voluntary’ and the requirement that they be

‘intellipent.”” Hernandez, 203 F.3d 2t 618 .5 “According to the [Supreme]

Court, the ‘voluntariness’ of a plea wims on the extent to which a defendant is
permitied to make a free choice among the acceptable alternatives avaijable at the
plea stage.” Id. (emphasis added). “The ‘intelligence’ of a plea, on the other
hand, tumms on whether the defendant’s choice among those alternatives is made
with the information (and an understanding of the information} necessary to choose
intelligently between them.” /d. An involuntary plea may be “knowing,” in the
sense that the defendant knows the conseguences, id., but it may still be

involuntary. See Heideman v. United States, 281 F.2¢ 805, 808 (4th Cir. 1560)
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aman is foreed, at gunpoint, to enier 2 plea of gullny,

the man could fully undersiand that he is thereby exposing himse!l to punishment

and waiving his rights. But, the plea nonetheless would be involuntan

Hernandez Is Entirely Consistent with the Law of
this Cireuit and the Facts in this Cage,

Fourth, the Government attacks Hernander as contrary o Fourth Circuit

precedent and distinguishable on the facts. The Government is incorrect., Asio

e FR SIS Liil

e

ourth Circuit precedent, this Court has long agreed that a plea resulting from

et

“conduct devoid of physical pressure but'” nevertheless “not leaving a free

Y

choice is a product of duress as much so as choice reflecting physical constraint.’

¥}
LA

Heideman, 281 F.2d at 808 (quoting Haley v. Ohio, 332 U.S. 596, 606-07 11948
(Frankfurter, J., concurring)). For example, in United States v. Bradley, 455 F.3d
453 (4th Cir. 20006}, this Court held that & district court’s participation in plea
negotiations was “inherently coercive” and “unacceptably influenced th

Defendants’ decision to plead guiliy.” /d. at 460, 464 (internal quotation marks

omitted). No threats were made against the defendants, and the Government was

" See, e.g., Waleyv. Johnson, 316 U.S. 101, 102 (1942) (recognizing that FBI
agent’s threats to assault petitioner and incite violence against him could render a
mea *mo?un*a“\)' Martin v, Kempj 760 r.2d 1244 1247-48 {11th Cir. 198%)

(holding that “defendant's prior attesiation of voluntariness is not an absolute bar ¢
his su bsequent claim that he pleaded guilty only to protect the third party™)

Mﬁhﬁn_
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then retreated from the process of plea
Defendants repeatedly ignored their counsel’s advice to enter guilty pleas,” /d. at
465. Only upon the district court’s repeated vioiations of the mle against judicial
involvement in plea bargaining did the defendants plead guiity. /d. This Court
acated the convictions on plain error review, holding that 1o uphaold a plea under
the circumstances would undermine the “fairness, integrity, and public reputation”

of the procesdings. Jd.*

* The Government asserts that the “guilty plea bar” on appeal mg. Constitutional
violations “does not stem from the traditional notion of waiver,” GB104 n.52.
This is a non sequitor. A “guilty plea operates as a waiver of important rights, and
is valid only if done voluntarily, knowingly, and intelligently, with sufficient
awareness of the relevant circumstances and likely consequences.” Bradshaw v.
Stumpf, 545 U.5. 175, 183 (2005) (internal quotation marks omitted)); see alse
Marshall v. Lonberger, 459 U.S. 422, 431 {1983} {explaining that a “guilty plea

. works as a waiver of numerous Constitutional rights®). Thus, Hernandez i3

erfectly consistent with Unired States v. Broce, 488 U.S. 563, 569 (1989), and
Journigan v, Duffy, S52 F.2d 283,289 {9th Cir. 1977}, as neither posed the issue of
voiuntariness. In fact, in Jowrnigan, the court held that the defendant’s challenge
Lo the constitutionzlity of the statute under which he was convicted was nof barred
by his guilty ;:-Wa Id. at 289. The court explained that “the guilty plea will not
bar” a challenge “where the defendant asserts 2 Constitutional violation which is
logically inconsistent with the vaiid establishmen: of factual guilt.” 7d. at 288,
That is the case here — the procedures established by the district court were

.

inconsistent with the valid establishment of factua) guilt.
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Similariv, as exnialy

Stares v. Mulien, 32 F33 897, 862-98 (4th Cir. 1994), tnis Coutinvalidated a

defendant’s waivers of rights. Thus, notwithstanding the Covernment’s attempt to

dismiss Mullen in a footnote. GB10E n.54, this Court recognizes that 2 waiver ¢f
important Constitutional rights s invalid if the alternative is to undergo a
B

fundamentally unfair wial.” Mullen, 32 F.3d a1 862-98,

The Governrment next attempts to distinguish Hernandez on the basis that

¢ N 4 - ‘ 3

only three weeks had elapsed between the decision denying Hernandez’s rignts and

the coerced plea, while  longer time elapsed between the same rulings here and
Moussaoui’s plea. See GB108-09, This is not a relevam distinction. By the time
Moussaoui entered his plea, his alternative was a trial that would violate the Fifth
and Sixth Amendments in several ways, as discussed below. If anything, thisis a
far more serious case than Hernandez.
The Government fails to cite a singie case in which a plea was upheld as
voluntary when the defendant was choosing between a guilty plea and undergoing

a fundamentally unfair trial. The Government’s atterpis 1o avoid or distinguish

? The Government argues th at the defendant in Mullen tock the “sensible course
of contesting guiit) CB 08ns4,0 L that is not the full story, As explained by the
Court, the defendant “took no pa;  in the jury selection and made no opening
statement. She did not cross-examine any of the Government’s eight witnesses,
She presented no evidence and made no closing argument. She ¢id not consult
with [standby counsel] despite the court’s constant urging that she do so. The jury

P -

C
s quick in finding her guilty.” Mudlen, 32 F 3d at 893,
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Hernandez and M

was involuntary.

A.  THEDISTRICT COURT DID NOT FOLLOW CIPA,

As Moussaoul argued in his opening brief. CIPA has built-in protections for
the Government and for a defendant’s Constitutional rights. Had the district court
simply foliowed CIPA| it could have avoided most of the errors in this appeal,

including those involving: (1) Moussaoul’s right 1o choose his own counsel; (2)

o
el

(&3

7]

i
Ll

e . N . — et
his right to communicats freely with his counsel; (3} his right to effectiv

FEGSS

representation; and (4} his right to be present at critical stages of the proceedings.

H

This Court’s decision in 45w Al demonsirates this point. Consistent with

4
£

Moussaoui’s argument, in Abu Ali this Court essentially bifurcated the process for

dealing with classified information between: {1) discoverability; and (2) other
proceedings. Abu Ali involved certain classified information that was potentially
discoverable, but the defendant and twa of his counsel were not cleared by the
Govarnment. 528 F.3d at 248-49. The district court therefore appointed an
attorney with a national security clearance to represent Abu Ali — with Abu Ali’s
consent - a1 CiPA-related hearings in which the court would make discoverability
determinations. /d. at 249 n.17. Once the court concluded that certain classified
evidence was in fact discoverable, the Government produced a redacied,

deciassified version to defendant and un counsel, /d. This Court held that

\

[
|
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nothing about this procedure vioiated Abo Al s rights, except one order that failed
10 require discoverzbie evidence be snared with the defendant. /d. at 254-55,

Abu Ali illustrates the very process Moussaout argues for in his appeal.
should have held CIPA proceedings to consider whether classified information was
discoverable, and these proceedings could have been conducted ex parre,' If the
court decided the materials were discoverable, the Government could have met the
discovery obligations by producing non-classified substituies. [t was not
permissible, however, to do what the court did here, which was to require all
defense counse! to be Government-approved, permit the Government to produce
classified substitutes for classified discovery, restrict defense counsel from talking
with their client about discoverable information, and exclude the defendant from
entire proceedings.

I responding to Moussaocui’s CIPA argument, the Government repeatedly
asserts that Moussaoui is demanding access to classified information. See, e.g.,
GB63 (*Moussacui’s right to communicate with counsel did not require the

disclosure of national security information to him.”); id. (“Moussaoui was not

lenied due process because ciassified information was protected from disclosure to

“ Consistent with 4bu A1, it also would have been permissible 10 appoint
additional defense counsel {z e., beyond Moussacui’s chosen counselj with a
security clearance to assist in making these discoverability determinations.




Case: 06-4494 Document: 250-1  Date Filed: 01/08/2009  Page: 26

These assertions are an atlempt to diver: the argument. Not a single constitutional
ciaim in this anpea) is based on Moussaoui's failure to gain access to classilied

Wikl Lalde

information. In other words, rather than responding directly to this argument, the
Government mischaracterizes Moussaoui’s position, essentially constructing a

straw man argument that Moussaoui's “real disagreement is with the most basic

571

sd ciassified information

CIrA-related procedures” and with “the rule that protect
from disclosure 10 him.” GB135. The Government then spends sections of its

brief refuting this mirage, but no response is necessary ~ that is not the argument.

Faving

B. THEDISTRICT COURT DEPRIVED MOUSSAOUI OF THE
RIGHT TO CHOOSE HIS OWN COUNSEL.

At the time Moussaoui pled guilty, he faced a wrial at which he would be

represented by counsel that he did not choose. The district court deprived

~

Moussaouil of his right to choose counsel in two ways: (1} by failing to provide an
opportunity to hire his own jawver; and (2) by restricting Moussaoui to enly those
vle to obtain a top secret ¢learanc

lawyers approved by the Government and ab

1. The District Court’s Procedures Were Inconsutent with
Abua Al

The Government concedes that the district court resiricted Moussaoui’s

choice of counsel to those willing and able to obtain a security clearance, GB118
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and SAMs pravented Moussacui from contactng & awver o
GB178. The Government insists, however, that these restriclions on choice of

ounsel were nroper because this was 2 nationa: Securlty ¢ase and the getendant is

[

i : FIen fmp vl Tollagaer o F the
member of al Queda, Once again, 4bu Al llustrates the Taiacy ot e

o)

0

overmnment’s poq'*lon
In 4bwu Ali, as here, the Government alleged that the defendant was an al
Qaeda terrorist with plans to carry out attacks in this country. 328 Fidar 221,
Nevertheless, the defendant in 4bu 41i was able to seek and rewin counsel of his
choice, and thé distgict court did not require security clearances, even though some
of the discovery in that case was classified. See id at 248 (noting that of two non-
cleared counsel representing defendant, one chose not to apply for security
learance and the other’s security clearance application was dented by the
Department of Justice). 4bu 411 illustrates that a court can aliow z defendant to
seek and obtain counsel of his choice in 2 national security case without requining
all defense counsel to have national security cisarances.
A security clearance was not mandatory in Abu Ali because, under CIPA, all
discoverable information that the Government produces by substituies shouid be

unclassified. Thus, here, the requirement that all defense counse!l be cleared was

unnecessary and was inconsistent with 4bu 4/, A defendant should not have 10
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gsk for permission from the Government to hire 2 particular awyer, That kind of

Government veto is clearly unconsiitutionas.

I. Moussaoui Was Not Afforded a Chance to Hire His Own
Lawvyer — Including at His Arraignment.

The Government next asserts that Moussaoui had an opportunity to hire
counse! at the arraignmen:. GB174. This is wrong and mischaracterizes the
record. At the arraignment, the district court advised Moussaoui of his Miranda
rights, alerting him that he had a right to a lawyer of his choice. /d The Court did
not, however, ask Moussaoui whether he wanted o hire a lawyer. And, the SAMs
resirictions preciuded Moussaoui from hiring his own fawyer

In & typical case, Miranda warnings may be enough 1o give a defendant the
40:3?0:"114:13" to seek and obtain counsel of his chozre because a tvpical defendant
may contact the outside world, Where, as he}e, a defendant’s conditions o
confinement preciude him from contacting potential counsel, the court must do

.

more than mem‘} recite Miranda. The court thus failed to provide Moussaoul “a

fair opportunity to secure counseil of his own choice.” Powell v. 4labama, 287
U.S. 45, 53 (1637 {explaining the right to counsel).

3

ne Government zlso claims that Moussaoui failed to raise the deprivation
of his right to seek counsel in the court below, GB178-79. This too is wrong.

Moussaoui alerted the district court 1o this issue on the first occasion in which he

had the opportunity to speak in court, descibing how he was not afforded counsel
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kad never been given the chance to do s¢, MBIZ

3 The Government’s Other Arguments Relating to
Moussaoui’s Choice of Counsel Are Without Merit,

37

The Government argues that Moussaou: “acquiesced” in and, indeed,
“embraced” the requirement that his lawyers would have to chtain national security
clearances. (3B176. This mischaracterizes the record. Moussaoul objected
repeatedly. See, e.g., IA2G8 (*] was denied by deceitful mean the ability to hire
my own Muslim standby lawyer (vetted by FBIL, CIA, Secret Service).”). But, by
the time of the Farerta hearing, the court had ruled. JAS28 (stating that any
prospective counse! would “have to pass at least the preliminary FBI background
to be able o interact with you™}. Because the district court had aiready decided the
issue, there was nothing in which to “acquiesce.”

The Government further argues that Moussaoui is required to exhaust
administrative remedies before challenging the SAMs in court. GB178. But
Moussaou! is not appealing the SAMs; rather, the violation of his right o hire

~

counsel of choice left him facing a fundamentally unfair trial at which he would be
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which Moussaou! was cenied a chance o hire the lawyer ne wanted.
The Government next argues that Moussaoui cannot polnt to any partcuiar

or hie would have hired zhsent these restrictions. GBI 75, On the contrary, it

law

T 4

would be impossible for Moussaou! — or any defendant ~ to show prejudice in a
situation like this. Moussaoui had no opportunity o locate a narticular lawyer

bacause the SAMs restrictions cut off all contact with the outs:de world, and the

. v . . L W
P aart fhiat s it P o Lttt ol lovEmU AT e o~ '
moment that the disirict court informed him that any lawyer he hired would have to

be Govemment-approved, he informed the district court ! that he would ratner

3

s

represent himself. A defendant cannot posst sibly be expected to identify a fawyer he
would have hired if he had been able 1o contact the outside world anc if he had not
been unconstitutionally restricted to Government-approve ed lawyers. Indeed, it 13
or this reason that a defendant need not show prejudice when he 18 denled choice
of counsel. United States v. Gonzalez-Lopez, 548 U.S. 140, 154 (2006) (hoiding
that an “erroneous depravation of counsel of choice, with congequences that are

necessarily unquentifiable and indeterminate, unquestionably qualifies as structural

error” (internal citation omitted)).

*In any event, in the cases cited by the Government, the district court never
approved the SAMs that the defendant was chailenging. Here, the district court

1

actually ruled on the SAMs, adopting them as *easar‘ahi 2 JA211-12. Thus,

v

there is a final and appealable order, unlike in the cases cited oy the Government

i
=3
1
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lawyer” and to contact 2 “Muslim association” in that process. JAZT9. Moussaoui

presery ed thisissue,

', the Government cites “wo cases suggesting that the right to choose

e fus)

counse! is not absolute. GB179. Both are consistent with Moussaott’s argumernt,
First, in Unired Staies v. Corporan-Cuevas, 35 F.3d 933, 956-37 {4th Cir. 19943,
the court held that a defendant’s attempt 1o replace his counse! on the first day of

trial was a “dilatory tactic,” and the district court therefore did not err in rejecting

Cir. 386‘) the Tenth Circuit heid that a defendant does not have the right 10 access
otherwise resiricied funding fo hire an attorney he cannot afford. These cases do
not apply here because (1) Moussaou! sought 1o hire his own counsel early in the
rroceedings, and (2) Moussaoui made clear that he was not seeking financial
assistance from the Court, but rather sought to hire his own counsel using his cwn

funds or on a pro bono basis.
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C.  THEDISTRICT COURT IMPROPERLY RESTRICTED
MOUSSAQUI'S COMMUNICATIONS WITH COUNSEL.

As Moussaoui argued in his opening brief, lawyer-client communications

(=34
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are sacrosanct, and a district court cannot restrict them except under Very narrow

circumstances. Compare Geders v. United Stares, 425 U.S. 80, 91 (1976) {Sixth
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Amendmen: violation where court ordered defendant not !
during overnight recess of defendant’s trial) with Perry v. Leeke, 588 U.5. 272, 273

(1989 | ving restriction of atiorney-client communication during fifieen-

minute break because of “virtual certainty that any conversation betweern 1he
witness and his lawver would relate exclusively to ongoing testimony”). Here, the
district court barred communication between Moussaoui and nis lawyers through
two kinds of orders: {1} a Protective Order barring Moussacu! and his lawyers
from discussing classified information; and (2) discovery orders approving the
Government's production of classified substitutes - that could not be shared or
discussed with Moussaoui — for classified discovery. As a result, Moussaoui’s trial
counsel could not discuss with Moussaout discoverable mation, including
information that was material (o the defense and exculpatory as 10 Moussacul.

[

This was a struciural defect,
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f. CIPA Does Not Authorize the Government (o Substitute
Classified Information for Classified Originals.

i

The Government first argues that CIPA suthorizes the = (Government 1o 5alisTy
irs discovery obilgations o3 producing claseified gubsiitutes 1o the delense counsel,
£

aven if the defendant himself does not gel access 1o that diccovery and the defense

rounsel cannot discuss that evidence with the defendant. GR133. The
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Government is wrong. Under the plain Janguage oi
produce discevery to “the defendan § 1.8.C. App. 111 § 6(b)(1), end nothing in
CIPA even suggests that the Government may satisfy lis discovery obligations
through productions to defense counse! where that information cannot be shared
with the defendant. Similarly, CIPA cleariy p he Government, upon
sufficient showing, te delete specific items of classified information from
documents to be made available {0 the defendant through discovery if it provides
“s statement admilting relevant facts that the specific classified ir nformation would
tend to prove” or “a summary of thé specific classified information.” 18 U.S.C.

App. II1 § 6(c)(1}. Thus, if material containing cizssified information is

discoverable, and the Govermnment Cnooses 1o *’FOCL‘&E substiutes, the Governmen
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CIPA would “collanse CIPA’s framework” because CIPA “depends” on
“disclosure of classifiad information to cleared members of the defense team.”
GB139 1.72. There is, however, no support for this contention. CIPA nermits a
court to determine ex parte whether information that | ¢classified must be produced
and whether unclassified substitutes are adequate. 18 US.C. App. 1I1 § 4. CIPA
orovides the Government several cholces to meet its discovery obligations without

A

lassifled information 1o anyone. See 18 U.S.C App. 1884 &

o

nroducing any
6(c). There is absolutely no need, therefore, for the Government 1o produce
classified information to defense counsel. Surely if Congress had intended that
security clearances for defense counsel be the lineh 1pin to the proper operation of
CIPA, as the Government contends, it would have mentioned such a procedure in
the text of the statute. CIPA makes no reference ata ” to security clearances for

tefense counsel and repeatedly provides for making the resulting unclassified

erials avaiizhie to “the defendant.” See, e.g, 18 U.S.C. App. 1 § 4

 Indeed, even CIPA envisions having “the name of [a Cl. Al age!"ﬁ replaced by the
term ‘a CIA agent’™ to protect class) wd information while still ,mv,admg the
defendant with substantive informetion necessary to mount his defense. 5. Rep.
56-823, 1980 US.C.C.AN. 4294, 301 (1980},
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2 Vigussaoui Does Not Seek Access 1o Classified Information.

P}

Next, the Government makes a lengthy argument tha arriet court has the

-tion to protect classified informauon fom disclosure, GB134-40. This
argument is a red herring. Voussaoul does not demand “uni fattered access 1o

classified information,” as the Governm ent claims. (1B135. Rather, Moussaoui
seeks onlv whart he is entitied to ander CIPA and the Sixth Amendment —

[ 1

anrestricted access 1o wnclassified auheritutes for otherwise discoverasic classit

(=9

¥

£
~farmation and the ability to discuss this discovery with his counsel. The fact that

discoverable information ig classified does notr lieve the Government of 1t

b

obligation 10 produce it atleastina form that “provide[s! the defendant with
suhstantially the same ability to make his defense as would disclosure of the
spscific classified information.” 18 U.S.C. App. TII § 8(¢)(1)(B). Here, the district
court violated CIPA and Moussaoui’s Sixth Amendment rights oy authorizing the
Government to produce classified substitutes of discoverable materials — including
material and exculpatory discovery — such that defense counsel could not discuss it
with Moussaoul.

Finally, the Government’s reliance on Abu Ali for the proposition that
“protective orders may probibit disciosure of atherwise-discoverable classified
‘nformation to a cefendant and his counsel if they do not possess & security

clearance” simply misrepresents the holding of that case. GB138. Asexplained
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to witnhold that information from the defendant.’

3. Moussaoui and His Lawvers Objected to the Restrictions on
Communications.

_,...

The Government nex! claims that Moussaoui and his counsel failed to object
to the district court’s restrictions on attomev-client communications. GB140n.74,
Agzin, the Government is wrong, Moussaoui’s counse! repeatedly obiected to
‘heir inability to discuss material and excuipatory information with Moussaoui
TAI30-165; JAR65-001; CJAH6-9; CIA147-66. Similarly, the Government

comiends that these ohiections only pertained to Moussaoui’s pro se status and thus

his right o counse! claim is somehow forfeited, because “ro one ever contested the

" The additional authoritiss cited on page 139 of the Government’s brief are efther
wrong or misconstrued and thus do not support the Government’s argument. In
United States v. Bin Laden, No, 98-cr-1023, 2001 WL 66393 (S.D.N.Y. Jan, 25,
2001), the court misapplied CIPA, as did the court below. The Bin Laden court
ook the very limited scope of the Geders-Perry range of acceptadle prohibitions
on attorney-client communications znd sxpanded them beyond recognition under
existing law. 2001 WL 66303, at *3-4. Additionally, the court in United States v
Rezag, 156 FR.D. 514 (D.D.C. 1994), also misapplied CAPA by ‘fhe same flawed
reasoning the Government asks this Court to adopt. For example, the Rezag court
relied on cases like United States v. Bell, 464 F 26 667 (2d Ch ‘97 Y, and United
States v. Herrero, 893 F.2d 1512 (7th Cir. 1990), to permit CIPA protective orders
prohibiting broad restrictions on atlorney-client communications, As Moussaoui
demonstrates below, those cases support his pesition, rather than the
Government’s.
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ciearly objected 10 the resir
with him.*
4.  Because the Restrictions on Attorney-Client

Communications Were Both Unnecessary and Overbroad,
They Violated Moussaoui’s Sixth Amendment Rights.

Next, the Government argues @ at even if the bar on attorney-ciient
communication was not sanctioned by C1PA, and even if Moussaou objected on
this issue, there is no violation of the Sixth Amendment when a court bars 2 lawyer
Som communicating with a clientin a case that involves classified information.
This argument is wrong in several respects. The rightto free and uninhibited
communication between counse! and client is essential to the effective assistance
of counsel. See Geders, 425 U.S. at 88; see also MBT8-79. Restrictions on
attorney-client communication without the consent of the defendant can oniy occeur
when absolutely necessary and must be narrowly tailored, see MB 80-81, as

confirmed by the cases cited by the Government.

i Por example, on ONe 0Casion, Moussaoui complained to the court about the
inability of his counsel 10 speak with him ahout information that counsel receive
before Moussaoui was pro se and that Moussaoui still had not received after he
hose 1o represent himself. See TA747 (*[Clounsel, now stendby never inform me

3

ven of the existence of this secret con ersation. Anybody can understand why the
udge, the prosecution, and Government lawver try to force me to have a standby
er. So exculpatory evidence, evidence of cover up will never reach me.”).

w O
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[ny several cases ciied by the Govermnment Lor € swampie, courts merely
TESITICT ounse! from discussing with thelr clienis nation that was 7707
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discoverabie. Dorimslance Dinired Srotes v, bell, 505 724

C1PA long before CIPA was enacte &, Bell involved a wimness whose only relation

10 the case was that he knew certain detaiis about the Federal Aviation

Adminisiration’s highly sensitive hijacker profiling system. 464 F.2d at 671,

Because of the secret nature of the pro narred the public and

the defendant from a small portion of a pretrial suppression hearing while the

witness ‘estified zbout the detalls of the profiling system, I4. at 669, Except for

5

that part, the defendant attended the hearing, and during the defendant’s absence
the court instructed defense counsel w discuss with his client any “part of the
testimony which has some effect on the knowledge of the defendant.” [d. at 671
n.3. The Beil court, therefore, improvised pre-CIPA procedures that excluded
irrelevant classified material, but made sure defense counse: could discuss with the

defendant anything relevant 1o his case. That is how CIPA was supposed to work

in Moussaoui’s case.””

S United States v. Clark, 475 F.2d 240 (2d Cir. ‘197”?’) demonstrates further that the

Government’s reliance on Beﬂls mispiaced. In Clark, the Second Circuit reversed

the conviction of a defendant who was excluded from “an entire pretrial

suppression hearing” &t which only a portion dealt with testimony rﬂgammg the
Footnote continued on next page

20
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T litord b4 AETW + 10y she et girnliariy
‘o Dnited States v. Hung, 667 F.2d 1105 (41 W Cie 1981, this Court simbiany

approved a narrowly tailored restriction that prevented a lewyer from revealing
information 1o which the defendant was netemt ed In Hung, the district court
allowed defznse counsel to “inspect COCUMENIS 10 assist the district court in
determining if they were Jencks Act aeriais.” Jd at 1107, This Court conciuded

that, hecause the Jencks Act permitied ex parte determinations of discoverabilivy, it
was permissibie 1o restrict coun sel from discussing documents that were not
discoveranie. /d at 1108, The same was g ioy [Tmited Stares v, Herrero, 893

ir. 1660}, in which the Seventn Circuit upheid a restriction on

-
[ o]
[N
hn
T
1.2

.
=
)
9]
-

counse! discussing with a cilent information (privileged confidential informant
information) to which the client was not entitled. Hung and Herrero are consistent
with Moussaoui's arguments here, because the narrow restrictions in those cases
only covered information to which the defendant was not entitled. Neither
supports & blankét prohibition of attorney-client communt ications.

Likewise, Morgan v. Benmeit, 204 3¢ 360 (28 Cir. 2000), only underscores

‘hat the district court’s resiriciion on attomey-C: Hent communication in this case

Fo

Foomote continued from previous p g

FAA's *oﬁ'mg svs*eﬂ@ fd 242. The Second Circuit dzstm rished Bell on the
rounds that the defendant in Be!i was only exciuded from the [imited portion
dealing with test r‘ony regarding the details of the profiling system. Id at244-43,
The court held that excluding the defendant in Clark from the entire suppression
heering violated the defendant’s constitution 8] rights under the Sixth Amendment.
Id at 246.

- 0
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disclosing to his client thal o particu/ar Wilness Wolit he testifving the following

However, the attorney was permitted 1o discuss with his client

1ad

6

O

day. Ja. at
everything else about that wiiness. Id. Moreover, the defendant attended the
hearing and thereby learned the identity of the witness ld Thus, “Itihere was no
bianket prohibition against commu mication between [the defendant] and his
atomey.” Jd Bennert puis in srark relief the uncensititutionally overbroad
cesirictions on Moussaoui and his counsel.
None of the cases cited by the Government anciion what occurred here.

restrictions on Moussaoul’s lawyer-client communicalion were

unconstitutional because: (17 the resirictions were Unnecessasy, and (2} they were

so broad as to have effectively deprived Moussaoui of the right to counsel.

5. CIPA Does Not Alter Constitutional Rights.
The Government argues that even if these rests ictions were unconstitutional,
the right to communicate with counsel should be compromised in “the unigue
context” in which classified information is invol ved. GB143. Thisis
findamentally wrong. As many Courts, inciuding this Court, have held, CIPA does
ot alter normal discovery principles. See MB38. In creating CIPA, Congress

recognized the Executive Bran \ch’s interest and exclusive authority in protecting

\\n—,

i
10
e
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p. THE DISTRICT COURT DEPRIVED MOUSSAQUI OF THE
RIGHT TO EFFECTIVE SELF-REPRESENTATION.

After the district court granted Moussaou! permission 1o represent himself, it

shen authorized the Government 1o produce GISCOVETY only to his standby counsel,
and it also conducted entire proceedings and hearings without Mousszou! invoived

or present. MB31-55; 100-04. This occurred because the district court permitted

1

the Governmen? to produce its discovery in classified substitutes, instead of

unclassified substitutes. Because Mousszoui was niot entitiad o receive classified

information, this rendered Moussaoui, who was representing himself, a bystanger

P

in his own proceedings: unabie to TeVIEW discovery, to follow up on that discovery

]

or direct investigations, or to prepare properly for trial. In restricting Moussaoui in

‘his fashion, the distrct court deprived Moussaoul of his Constitutional right to

i

maintain “actual control” over his case — the right to speak for himself in his
Jefense instead of heving another speak “instead of” him. MeKaskie v. Wiggins,
465 1U.S. 168, 169 (1984). The diswrict court also deprived Moussaoui of the right

10 effeciive self-representation by permitting the Government 10 preclude him from

getting advice from his chosen legal advisor,

e
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Rzther, the Govermnment assetts that
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-renresent Lation.

because the disirict court eventually rev ale¢ Moussaoul's right to represent

himself, and hecause Moussaoui doss ¢ snecifically appeal this revocation,
Moussaoui can have no argument on & neal based on this [ssue. GB169. The

Government misapprenencs | Moussaoul's argument. Before he en ered his guilty

piea in April 2005, Moussaoui tried through every route 10 vindicate his Sixth

Amendment right to counsel: through informing the court of his desire o hire the

awver of his choice; through appointed and standhy counsel; and through his

efforts 1o represent himself, In each of these efforts, he was prevented from

vindicating his right to counsel because, azch time. the disirict court permitied the
Government 1o produce classified substituies I instead of unclassified substituies.
Finally, resigned that the trial he faced would be defective, Moussaoui gave up and

pled guilty. The diszict court’s dept rivation of Moussaout’s right of seif-

representation is a eritical part ol f this sequence of events — it shows that Moussaoui

Yirm 0o

tried every option available to him before finally giving up and

£

pleading guilty.
After electing 1o proceed pro se and finding himself with no access to the

important discovery and "'no access 1o the outside world, no phone, no letter, no

visit, no Freeman,” JAT0SZ, Moussaoui’s hope that self-representation would

i

ersure faimess vanished, confirming T that 1he trial he faced would be funcdamentally

- f\
1%
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nfair. In other wWor C:* whethar or not Thig Wi o ¢ be asiana-a sipme basis 1or

veversal, 1118 part of the nroot tial Moussaoui's plea was frvolunary.
classified information when e was granted pro se SLatis, (3R120. Again, this

: : ; Sl s mever b A e dn .
misstates the issue. Moussaoui cannot warve a fgh he never had, and he does not
ciaim the right to receive class. fied information. He does claim the right to receive
unclassified substituies pursuant to CIPA, and he never waived that rigit.

Moussaou] offers no pther as:‘roa:n the

0

e an
mnent

flilite FS o 1 -S4 8 ) --_,,.,,,

L] -
The Gaover

district court could have chosen under these circumstances. GR171. As discussed

sxtensively, this is not true. Moussaou! argued in his opening brief, and h 5 argued
here, that the district court s simply should & Rave followed CIPA.

The Govermnment nex: claims that standby counsel’s role was “minimal and
preliminary” and thus could not have deprived Moussaou: of his right to represent

nimself, GB171. This is wrong. As the Government admits, standby counse el

were tasked “10 represent [Moussaoui] on matters involving ciassiﬁed information”

and “carrying out the . . . CIPA process on Moussaoui’s behalf” GB169, 171, In

o

N

this endeavor, standhy counse! was responsibie for “designating items

;_“
O
a

ruse at
#ial” GR171. This was no “minimal” task. it placed standby counsel squarely in
control of what evidence would be presentec at irial. Moreover, standby counsel

represenied Moussaoul at CIPA hearings on at least five occasions spanning the

———
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532224 CIA356-58; CIASTE-BU. Again, none of this would
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disirict courn had [oildwed CIPA.

denied Moussaoui’s pro se right.

E. THE DISTRICT COURT PREVENTED MOUSSAOUI FROM
PARTICIPATING IN CRITICAL STAGE PROCEEDINGS.

5 defendant has the constitutional “right to be present all stages of the

~ o

wrial where his absence might frustrate the fairness of the proceedings.” Faretia v.
California, 422 U.S. 806, §19n. 15(1975) {citation omitted). As this Court
explained in Rolle, this principle protects the integrity of the proceedings
themselves:
[Ejven in cases where the Sixih Amendment right of
confrontation is not implicated, an accused’s right of
presence is premised on two basic principles: (1)

assuring nondisruptive defendants the opportunity f©
ohserve - and, it is 10 be hoped, to understand - all stages

of the trial not involving purely legal matiers generally
incomprehensible to the layman in order to prevent the

t0ss of confidence in courts as instruments of justice
which secret trizls would engender; and (2} prote cting the
integrity and reliability of the wial mechanism by

guarznieeing the defendant the opportunity to aid in his
defense.

|
Lak
LA
|
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Unired Siates v. Rolle, 204 F.3¢ 133, 136 n4 fath Ciro 20063, In fact, this Court

5 N ~ [P - - o o e po st 1 oy o
and others have found that it frusirates the [Aimess 01 PrOCECERSs o ceny 2

defendant the opporunity 1o “glve advice 07 SUREESUIONS 0 -

that are not purely l2gal in nature, [ at 136 & 1.4 vee also Clark, 475 F 2

Lid

3

(right 10 presence at pretrial suppression ne denied where counsel did not
have “henefit of [defendant’s] presence at her eibow 10 point out poteniial
inaccuracies in the testimony of the two wilnesses a and to furnish facta
information” ).

Even outside of the CIPA context, when the Government receives “general”
discovery requests — e.g., a request for “all Brady material” — the Government

ordinarily nas on its own what material is responsive, and when & court geis

Ll
jo 8
i
o
3

involved in thar determination, it ofien does so ex parze. See Pennsyloania v.
Ritchie, 480 1J.S. 39, §9-60 {1987). On the other hand, if the defendant seeks
specific discovery - e.g., all statements by a specific person - the defendant
himself is ordinarily entitled to participate in the briefing and hearing relating to
that specific request and 1o “argue in favor of its materiality.” /4. In other words,
where there is any possibility that a defendant wiil be ahie 10 assist his counsel on a
factual issue, it is wnconstitutional to impede the defendant from participating in

the process or 1o exclude the defendant from attending the hearing. [n fact,

UQ

appellate courts have oniy ¢ excused a trial court’s exclusion of a defendant from
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shat involved purely legal matiers on which the defendant cannot

Thers were at least twa categories of proceedings {rom w hick Moussaoul

was unconstitutionallv excluded. First, the district court denied Moussaoui his
right 1o participate in an entire series of briefings and hearings reiall ting to evidence

e b vy i S B P ‘w"vm . P N
.o ha used & fria) hecause some of that information was never produced in

anclassified substtutes. As the Government concedes, the district court helow

imposed on cleared defense counsel the job of “wading through classified

1

iscovery [and] designating items for use at rrial,” GB171, but the protective order

e

[

5

pronihited them from reviewing or discussing this discovery with Moussaou!

before doing so. Moussaoui’s counsel then were forced 10 file numerous CIPA § 3

.

designations prior to his gty olea,™ without the essential factual insight that their

client could provide. Prohibiting Mousszout from participating in the CIPA § 5

proceedings denied nim the right to participate in critical stages of the proceedings,
Sacond, the district court excluded Moussaoul from a sertes of hearings that

3

addressed Moussaoul’s requests to produce cerlain witnesses &t trial and for

147, 0167, 0214, 0230, 0234, 0383, 0417, 6689, 0702, U834,

[
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vetrial access (o he same WITTIEEEUS.
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requestad that the Government procuce for prefrial access OF GEpOSILONS ang e

JAL134, 6029, 6033,
6045, 6094, Even though it was Moussaoui who had reguested access 1o and
nroduction of these witnesses, the district court aeld a series of hearings

considering whether these wiinesses were 7l sorial, whether the witnesses had 10
be produced in person, and whet her written summaries of infonmation gathered by
the Government from these wilnesses were reliable s sihstitutes for the in-court
restimony of these wilnesses.

For example, on October 2, 2002, the district court heid a hearing to

consider the defense requests with respect 1o Zu

CIAG228. Moussaoui was not presen: for this hearing, and, as a result,

Moussaoui’s lawvers had to rely solely on the Government’s summaries of

-

o 3

‘wformation from these witnesses and a few handwritten pro sg Papers from
Moussaoul, along with the lawyers’ unde rstanding of the same to argue why these
witnesses should be produced for trial. Moussaou: | could not explain in person
what he knew anout this. and, as a result, the district court view ed the jawyers’

proffers as “fairly vague” Ex. A0 Mot 1o Remand (Dke. # 107) (Nov. 27, 2007),
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On Jznuary 30, 2003, the district cowt heard agair in arguments relaling to

Zubayda}i_C A0314. Again. even though Moussout had

s to and production of these w ‘inesses by name, Moussaoul was not

L’}-
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aceess to the witnesses, The district court nonetheless heid tha -coud

1

rovide meterial and exculpatory information, but with

(¥4

hearing o7 1o explain to the district courl why he wanted
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participatior, the district court concluded that “the defense haldl not beer able w0
make out the necessary faciual predicate that the information [Zubaydah-
‘have would be material, relevant, or at all under Brady favorabie to the
defendant. There’s simply not enough thers. 1t's too vague.” CJAQ3] 9% These
are just a few examples of the myriad instances of Moussaoui’s exciusion from
hese types of proceedings.
Excluding Moussaoui from these proceedings denied him ! the right to be

present 10 “give advice or suggestions” to his counsel regarding this information,

¥ O May 7, 2003, the court heard additional argument on the materiality and

- ¥4

reliability of the potential testimony of znd further held that “there is no

question that the samme legal argument is going 10 apply E-CEAGSSZ
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explained why these were material wilnesses.

In short, Moussaou was excluded from nroceedings and hearings addressing

the admissibility of evidence at wrial, anc he was excluded from hearings relating 10
access 10 witnesses he had reguested by name. These 1ypes of proceedings and
hearings that turn on factual Issues and factual representalions are pre cisely the

types of proceedings fom whi ok a district court cannot constitutionally bar the
defendart. Prohibiting Moussaou: from participaiing in these hearings and

w ‘ffarent than barring Moussaoul from the i itself. This wa
briefings was no different tnan barmg 4 oussaeyl from the il 115t 8

clearly unconstittional.

1. CIPA Does Not Authorize Exclusion of a Defendant from
Proceedings Relating to Potential Trial Evidence.

In response, the Government claims that CIPA authorized the exclusion of
Moussaoui from these proceedings and that he couid not therefore have been
deprived of his Sixth Amendment and due process rights. The Government is
wrong in both respects, and in an effort o confuse the issues, the Government
artempts 1o conflate CIPA proceedings ! that address discoverability with CIPA
procesdings that address ot ‘her issues, Under CIPA, 2 district court may hold ex

parte proceedings uncer CIP § 4 1o determine the discov erability of information

)
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through his lawyers information 1o which he was not enti

59 (noting thai general discoverability dererminations may be made by the
prosecutor ajone or, if the court: i< involved, on an ex parte basis).

However, a district court may not, even under CIPA, exclude a defendant
b

thet relate to evidence that may be

-

from proceedings that involve factual issues o
used at trial. Inthis respect, CIPA §§ 5 anc & were intended to cover the so-called
“Oliver North” situation — in which a defendant receives classified information
outside of discovery and seeks to use that information at ¢rial. In that hmited
circumsiance, the defendant must notify the court that he intends 1o use this
information at trial, 18 U.S.C. App. 111 § 3(a), and the district court, after hearir
from the Government, must rule on the defendant’s ability to do 50,7 18 US.C.

App. 111 § 6. Critically, because both the defendant and the Government possess

{he classified evidence that the defendant seeks to use at trial, the defendant is able

2 Moussaoui’s opening brief discusses the relationship among CIPA §§ 4

6. MB 36.40, 53-54. '

3 CIPA § § also requires a defendant to give notice wi’;en he “reasonably expects
o cause the disclosure of classified information.” 18 U.S.C. App. lIT § 3. In

such circumstances, the Government ¢ n move under CIPA § 4 to delete specific

classified items from information sought by the defendant. 18 US.C. App. [T § 4,
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to participate personally in CIPA S5 anc g 6 orogeedings. In fact, nothing n

g2

CIPA §§ 5 or 6 authorize any proceedings to be conducted ex parre; rather, tho
provisions authorize proceedings to be condu cted [4 camera with the participation
of the defendant, 18 1U.S.C. App. 11 § 6(a): see aiso 5. Rep. 66-825 at 8 {1980)
(“[Section 6(b)(i}} hearing may be i camera, it isnot 10 be ex parte. The
government must provide the defendant with notice of the information that wiil be
at issue in the hearing.”). In short, the Government is wrong about CIPA: Certain
nroceedings relating to whether the Government must produce certain information
in response 1o & general discovery reguest may be conducted ex parte, but a
defendant must be present and involved when 1t comes 1o, for exarmpie, discussing
the evidence at trial.

The Government next argues that Moussaoul’s argument is “squarely
foreclosed™ by this Court’s decision in Abu All. GB145. The Government again is
wrong. Abu Ali confirmed what CIPA states — that cerzaiﬁ discovery proceediﬁgs
under CIPA § 4 may be conducted ex parte. See 528 F.3d at 253. Nothing in Abu
Ali addresses exclusion from proceedings under CIPA § 5 or § 6, because the

defendant in Abu Ali, iike Moussaoui, did not have any classified information.

L

28 F3d at 253, In Abu Ali, the Government had moved ex parte for & protective
order under CIPA § 4 to preclude disclosure of cerain classified information, and

the trial court granted the motion. Zd at 249-30. Abu Ali then moved under CIPA

ity P
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3 Govermment i discicse the Very same information the tnad court

51w foree the

held not o be discoverable. 74 as 250 In uphoiding the district court’s exciusion

i e

of Abu All from the CTPA § 4 proceeding in question, this Court specifically noted

b F

that: (1) the district court had been “pr esered with a §4 motion [by t

Government] and 2 §5 motion, made at 2 later dete, by Abu Al that the
information be disclosed: {2) the disirict court had already ruled that the redacted,

-~

anclassified version of the information at issue was “adequate to meet the
defendant’s need for the information”; (33 CIPA § 4 “expressly provides for such
redactions of classified information from documents sought or required to be
sroduced 1o the cefendant”; and (4) CIPA provides that this “determination may be
made on an ex parfe showing.” 7d at 253, Thus, Aby 41 1s consistent with
Moussaoul’s arguments.
Indeed, Abu 4l confirms that Moussaoui was also ent titied to participate in
any CIPA hearings that touched upen the issue of admissibility of evidence. This
Court does not “balance a criminal defendant’s right to see the evidence which will

be used to convict him against the government’s interest in protecting that

evidence from public disclosure, If the government does not want the defendant to

** That a proper CIPA § 5 motion was not before the court is reiterated by th
Court’s observation that Abu All “took issue with the government’s df‘i’\,xquu o
cEaS‘-t;ﬂ’ the Imcmaﬁm in tf’ze first instance which . . . is not subject to guestion.”
Abu Al 528 F3dar 254 n.21.

43
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he nrivy to information that 18 ¢iassiied. it may either Q2Ciassl

o
r.oidoat

ffects

seek approval of an effecuve suhstitule, or Torego (1S use & logeth
The errors here could have been avoided had the district court faliowed the sagme

procedures as followed in Adu All

3. The Right to Be Present Does Not Disappear in a Natiopal
Security Case.

The Government next argues that CIPA and the Due Process Clause should
he compromised because Moussaou: is 2 terrorist who should not be permitied 0
participate in these CIPA proceedings. GB146. Once again, this Court rejected
this argument in Abu All when it stated that “{w]hat the government cannet do is
hide the evidence from the defendant. ... 528 F3dat 255, Moussaoul was not
entitled to classified information, but he was entitled to unclassified versions of the
discovery, The Government cannot avoid its discovery obligations because this
case involves allegations of terrorism. See id at 2 55 {explaining that the

ot

Government “may either declassify the document, seek approval of ap effective
substitute, or forego its use altogether”).
3 Moussaoui Did Not Waive the Right to Be Present.
The Government also seizes on language in some of Moussaoui’s pro se
pieadings and suggests that Moussaoui waived his right to attend CIPA hearings.

GB145 n.76. The Government only provides half the story here. Moussaou

fiercely asserted his right to represent himself, and he demanded that he be allowed
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to se discoveranle evidence” The Government, BOWCVEs AUUrESSIV
“har the district court should revoke Moussaous s pro s 5
fehie ayvnigdence

T ol . . P [P Eu S B E
Lim o particimate in procestings ! walqring 10 (ne admissiDiily 07 tals EViAbnes.
i : &

147274, Moeussaoui was thus presented with an unconstitutional choicer™ either
waive the right to attend certain hearings that involved factual issues or lose his

pro se status, In that contexy, Moussaoui skipped these hearings 10 aveid

revocation of his pro se status.” This was not a valid waiver, but was instead an

3 1A 1066 (%1 must be given ditect access to material that prove that [ am not

9/117; JA 106" 8 “{Judge Brinkema] must declassifly] evidence. The 6
—”unenamem give the -lghu to an accuse 1o see evidence against “m””‘ JA 1081-82
(“An hearing on classified evidence must be VQI“\ ene immediately. ... 1am the

pro s lawyer, I must see evidence against me.

% \Moussaoui recognized this fact. In protesting the unconstitutional cholce he
faced, Moussaoui inveked his right to "2 process . . by which classified
information were ‘purge’ of then" secret content and turn into a form that was
accessible to the pro se.” JA1227. See also JA1067-68 (“Motion to Force US
government to Declassiy v m*"bm‘a*mn inmy case”; “[Judge Brinkemsa] must
declassifly] evidence . .. Hearing must he conducted to justify US Gov position.
The 6 Amendment give the right to an accuse 10 see evidence against him.”).

21141225 (Motion “to stop [Judge Brinkema] from removing pro se Zacarias
Moussaoui by using fake non-existent classified disinformation as an excuse’,
'ﬁ Jhe world must know that [Judge Brinkema] is playing one Di A%hc*oﬁ card to
¢} me by trying to remove me from my pro sé se. If defense . “Evervbody
LKGETS&;&@. that T have a right 10 ve sccess (REDACTED] ... s0 fhdy_e Brinkema]
is a smoke screen (o Temove me ! om my pro se seif defense”); JAL231, 1233,
1235 {“Beuer be safe than sorry. “United Satan[] want people to beileve on
-nem she should nge access 10 o call ciassified or revoke my pro se status”™; L
Zacarias Moussaoui, will prefer in his interest of pro se status noL Lo attend this 7

May hearing.”).
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cfor 1o 2void the revocation of his consututiona: right Lo Tepresent nimseil. There
was, in other words, no waiver here.
4 Moussaoui Was Excluded from Critical Stage Proceedings.
The Government next asserts that tiere was no viciation of the right because
the proceedings at issue were nat critical stape proceedings. GBI 46, In that

]

regard, the Government first argues thar these proceedings could notbe a critical
stage because they occurred hefore trial. This argument is entirely without merit.
;;;’Tj;‘ -~ g 1 F- Pl :Q ol T+ + : ! ;'EQ ”"!"hﬁ: T!ﬁ T""; "t r:t;ngi eviod 01’7 1!-‘ =

[Tlhe period from arraignment to trial [1js perhaps the & ost critical per fthe

proceedings.” [inited States v. Wade, 388 U.S. 218, 225 (1967) {internal guotation
narks omited). Indeed, many, if not most, of the proceedings federal courts
consider to be critical stages occur in the prewrial period.” As these cases
demonstrate, it is the nature of the proceeding — not how close in time it is to trial —
that determines whether it is a critical stage.

Moreover, this Court and others have recognized that proceedings under
CIPA §§ 5 and 6 essentially move trial nroceedings into the pretrial phase to
ensure tat classified information is properly handled. See MB102. The

Government cannot have it both ways: If the Government maoves trial proceedings

% Gou Estelle v. Smith, 451 U.S. 454, 457-39 (1981) (psychiatric evaluation for
competency to stand trial); Wade, 388 U.S. at 236-37 {post-indictment lineups);
Hamilion v. Alabama, 368 U.S. 52, §3-35 (1961) (amraignments; United States v.
Leonti, 326 F3d 1111, 1117 (9th Cir, 2003) (plea bargaining).

7

.
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3 ""‘ - T o iy syt AT Sroermyl OoTIVE
inio the :’fﬁ'r’x?‘» el tod To prolect CAasSHICG information, 1L Cannot cepnive d

F}..

dafendant of the right 1o participate in these U rial proceedings because ICy arc heid

. NS
ahead of wial, Noww thgranding the Govermmant s offore to deflect tne Toree Of the

os cited by Moussaoui, GB146- 47 1,77, each of those precedents demonstrales

(.)

that pretrial evidentiary hearings are critical stage proces edings. See MB10O

The Government next contends that Moussao oui had no right to participate
personally in the procesdings at issue because they invoive oniy “guestions of
aw.” GB147. The Govemment is wrong, borh in fts conclusion and in the legel
support it cites. First, the Government rpn?esents that United States v. Klimavicius-
Vilgria, 144 F3d 1249 {9th Cir. 1998}, held 2 defendant need not be at a “"Section
6” CIPA hearing because “only guestions of law” are involved. GBI147.
Klimavicius-Viloria actually had nothing 10 do with CIPA § 6. The appellants in
Kiimavicius-Viloria argued that the district court violated CIPA by holding CIPA
§ 4 ex parte, in camera hearings 10 examine the materials, when, according 10 the

srellants, CIPA & 4 provides only for “ex parte, in camera review of written

material” 144 F.3d at 1261, The Ninth Cireuit specifically noted that the
appellant based their argument on CIPA § 4, not § 6. Id Nothing in Kifmavicius-
Vilaria supports the notion that CIPA § 6 hearings are nacessarily tegal in nature.

The Government also misrepresents that Unired States v. Cardoen, 898 £

Supp. 1563 (S.D. Fla. 1993}, suppors excclusion of 2 defendant from a CIPA § 6
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4 M. #iy ez b N 3 D Ao o {3 : oot P AN T-Ys ret the detendanis
hearing o0 Ihe basis ndl only auesuons ol law are invoived, First ine gelenaanis

R ¥ 1

. . R e YA S A hagr Thont
in Cardoer were not EXCIUGEE TOM 5 CiPA § 6 hearing. /& at:

the quesuon raised by the defencanis in Cardoen was whether 1aciugr 1ssues
k] r ¥
arising at the CIPA hearing neec 1o he rasoived by the judge of the jury. fa. at

The court merely held that “faciual questions” relating to admissibiiity

determinations may be made by the court, ther than the jury, not that CIPA S

hearings involve only questions of law. Jd a1 1372 Thus, Cardoen demonsiraies

E
o

that factual questions do arise at CIPA evidentiary hearings and that the defenda

must be present for such hearings. In other words, evidentiary hearings are critical

stage proceedings from which a Gefendant may not be excluded.”

5. Moussaoui Was Forced to Choose Between Pleading Guilty
and Facing a Trial at Which He Would Be Excluded from

Critical Stage Proceedings.
The Government next argues that Moussaoul fils to cemonstrate harm.
(GB148. On the contrary, 2s Moussaoui argued in his opening brief, he was

excluded from the entire process during which the district court considered

whether discoversble evidence was admissible, and if so, in what form. Because

3 The other cases cited by the Government, United States v Singh, 922 F.2d 1169
(5th Cir, 1991}, and United States v. Anderson, 509 F.2d 724 (9th Cir, 1974}, are
similarly inapposite here because the proceedings from which the defendants in
those cases were excluded related to general discovery requests. GB148 (noting
that the issue in Singh and Anderson was whether information “should be closed to

the defendant™).

48
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¥. THE DISTRICT COURT DENIED MOUSSAOUL PERSONAL
ACCESS TO EXCULPATORY IN FORMATION.

The Government cannot discharge its Brady’! and other disciosure
oblipations by producing documents 10 deiense counse! with the restriction that the
materials cannot be shared or discussed Wi 1 the defendant. This material is
ralevant <0 critical decisions that belong 10 the defendant alene, not his counsel.
MB104-07. The Government does not dispuie that, had these restrictions remained
in place, the result would have heen a fundamentally unfair trial.

Rather, the Government's only response 15! that “some unclassified
equivalent” of the materials in quest tan “would have beer available 10 Moussaoul

(LY

iad he gone to trial.” GB160. T+ argues that the “fair inference” is that the

for)

o

% Contrary to the Government's claims, Moussaoul himself's p ecifically expressed
why it was mpo ~tent for Rim to attend these hearings personall iy, JATOBO ("1
new more than the FBI all together about Bin Laden group. #- “T might recognize
somebody using false identity paper. Bel ieveme lhavearp E“ES&l in ir% mind.”; “1
am the only one who can identify a su icide bomber. ... 1 wonder if the sfancbv
lawyer are ﬂoxnc 1o pretend to be able W recognize pos;:a s suicide bomber of Bin

Laden group?).

3 Brady v. Maryland, 373 1U.S. 83 (1963} (noting hat withholding exculpatery
evidence from the accused violates the Due Process Clause).

T
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constitutional error would have been cemedied had Moussaoul not pie
i Moussacui's opening brief, rataer than following
CIPA, the district court’s arders cut Moussaoui off from the evidence and cuashed
meamngiu communications between Maussaou! and his lawyers. {Under the

correct CIPA procedures, the Government would have been required to produce

anclzssified substitutes for otherwise discoverable mat erial. But the Governmen

it the district court's approval, skirted CIf A’s substitution process. Therefore,
contrary to the Government’s s suggestion, Moussaoul had no basis whatsoever

infer that, a1 some point, the Governmeni (with or without the district court’s
diraction) would reverse course and d begin to comply with CIPA.

Indeed, at the death penalty trial, the court and the Government continued 1o
anconstitutionally cut the defendant off from the evidence. Atleastone classified
document used at trial was shown to the jury - but kept from Moussaoul. J A3524.

In this light, the Government’s assertion that Moussaoui should have known that

unclassified substitutes were on the way is without foundation.”

Finally, it is important to note that Brady requires the Government 10 produce
any ewulpam’v evidence sufficientily in advance of trial zhat ad endam cen make
use of it in preparing for trial. United Staies v. Cr*ppa. 267 F.3d 132, 142 (2d Cir.
2061} (¥[TThe prosecutor must disclose ‘material’ . . . exculpatory and
fmaeachmem information no later than the point at w‘mm 2 reaao*’iatﬁe pro OdDhny
will exist that the cutcome would have been different if an earlier disclosure had

Foatnme continued on next page
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G.  MOUSSAGUT WAS DENI EDTHER
PROCESS.
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As this Court is aware, since the filing of Moussaoul's openin

¢ important disclosures to thi

ourt and to the

[
O

Il w. T s . e
Government has made & series ©

gistrict court about the tapes of witness 1

=
%
&
)
&)
[43]
i
jo
45
L
red
-~
(3]
£
&

the compulsory process analysis by both courts in the prior

disclosures are discussed in greater lengih in Appellant’s Contested Renewed

Motion for Limited Remand and Memorandum in Support Thered
There is no doubt, however, that this Court should remend W

district court for the limited purpose of reviewing the disclosures and ascertaining

Liki

P

the effect on Moussaoui’s plea. Indeed, the district court has itself expressed its

indignation at some of the conduct in this case:

One of the saddest realities I've had 10 confront inthe
Moussaoui case, in particular, has been the reality that
my government did not always tell me the truth. The
prosecutors didn't lie, they just didn’t know. But the
folks behind them were giving them misinformation and
so when they came info coust, they were giving me
misinformation. That is & very scary thing because most
judges, and most lawyers, do have a certain belief that
what the government says (o us, if a prosecutor comes in

Footnote continued from previous page

been made.”}; Smith v. Black, 904 #.2d 950, 965 (5th Cir. 1990} (“Timing is
critical 1o proper Brady disclosure .. 7).

3 3 oussaoul incorporates by reference the arguments in that Renewed Motion and
Memorandurm.

110
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ck and forth about rying 10 get
g
R

RS =
some kind of comrrolled access 1o those witnesses for the

defendant, it struck me, having been a proseciior inmy

past life, that it was impossible 10 concelve of such

imporiant assets not naving heen interrogated witha
million cameras going on videouping that interrogation.
Those of you from law enforcement background know
that most local police departments now, mn laking a
confession of a statement from any major suspect, are
taping it. And so [ was hoping we could get some taped
conversatons of same faped answers 10 questions and
play then In court, And the government assured me 1nat
they had never tape-recorded & single one of those
conversations, Now, as you've read in the papers
recently, it kesps coming out - in fact, some of them
were taped. And that’s why 1 said you have to be
worried as a consumer of information that the facts are
sccurate. And, as I said, one of the sad and troubling
things about the Moussaoul case was thal we were not
given accurate information.™

In expressing its i to the press, the district court is only confiming what

Moussaoul has been saying: The availability or absence of tapes of the

o 4

nterrogations was a critical issuc to Moussaoui, his defense, and to the district

court, and it was the subject of specific inquiries from the district court to the

3% Sop www.colnv.edu/news events/feeds/feed-
vern.cfm?feedname=Goldfarb% 20C eﬁzer%Z(}Lesmre%Z‘;OScries&nasﬁéz*i 421696,
1 ast accessed November 6, 2008.

T

Page:

11
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- - L laeant Alomiamiire L emman rarerirs et Reoguse O
overnment. The latest GISCIGEUSS OO ine 1apes require hoth bhelause o

. ot s it S F g PR e P e S ] treml o e I
impact on this Cas¢ anG OuT 0% respect for the district court isead — & mandg.

[, THESE FIFTH AND SIXTH AMENDMENT VIQLATIONS
RENDERED MOUSSAOUI'S PLEA [NVOLUNTARY.

+
i

By the time Moussaoui enterad his plea on Aprii 22, 2005, the alternatlv
was bleak and unacceptable — 2 fundamentally unfair trial, marred by nuMETOUs
e st .
unconstitutional resirictions on the defendant’s basic right 1o preseni a defense. At

il e A A o . $ kg et eyttt dare N Amiewonniile
a Trial conducted pursuant o the district court’s orcers, Moussaoul:

\& have no right to choose lis own lawyer,

-
=
@
P

o Would not be entitled 10 unrestricted communications with counsel,

e Would not be entitled 10 see discaverable information, including
material, exculpatory evidence,

e Would have no advice from his lawyers concerning material,
exculpatory evidence;

o Would not be present at critical siage proceedings; and

Would not be permitted 1o exercise his right to represent himself.

3 The Government argues in its brief that its destruction of the Zubavdah tapes,
described in more detail in Moussaoui’s opening brief, raises no concerns because
ihe district court found that he had no material evidence. GB164. The
Government's argument is circular, at best. There is no way to know on 1his
undeveloped record what the district court would have held if the Governmert had
not destroyed the tapes, because the district court had no opportunity to view them,.
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At the time Moussaoul
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also would be unworkable to prepare for a complex wrial like Moussaou
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wrial would have been fundamenialiy unfair.

U).,

Thus, Moussaou; was not “offered the lawful altemnatives —

Spe Hernandez, 203 F3d at 627, NG

IT WAS UNKNOWING AND UNCOUNSELLED.

Al

PRIOR TO THE PLEA, MOUSSAOUI WAS PREVENTED

rZRITICUIOnNS

with

Page:

To face 2 1rial wWilnout tnese core

THIS COURT SHOULD VACATE MOUSSAQUDS PLEA BECAUSE

FROM REVIEWING OR DISCUSSING WITH HIS LAWYERS
DISCOVERABLE AND EXCULPATORY INFORMATION.

Prior to the plea, Moussaocul was srevented from seeing or discussin with
I P !

s

his lawyers evidence that the district court held to be material and excuipatory. As

4

result, Moussaoui’s plea was unknowing

and uncounselled. It was unknowing

hecanse Moussaoui was prevented from understanding the case against him, and it

was uncounselied because his lawyers were unable © advise himonl

relation 1o the facs.

13

2

plea that was [otherwise]

i

e law [t

The plea was therefore invalid. Millerv. Angliker, 848 F 2d
1320 (24 Cir.), cert. denied 488 U.S. 890 (1988) (holding that “even a guilty

‘knowing’ and ‘voluntary’ may be vulnerable to

13
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First, the Government argues 1nal the Brady violations did not result in an
unknowing plea because “Moussaoul knew the substance” of the information

“daspite restrictions on his access 10 7 (GR156. In this regard, the Government

o

{o «} B H L m A e A e A Tt FramaTal LRI 201
cortends that “unclassified versions of 1his Court’'s access OpImions in Moussaoul

I “provided more than the gist of what the enemy combatants’ lestimony might
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R158 (citing United States v. Moussaoul, 365 F
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United States v. Moussaout, 382 F.3d
Ciovernment’s zccount ignores that the referenced passages in Moussaoui 1l omit
(appropriately, and by design) the key facts, Even a quick comparison of
Moussaoui 1T to the information identified in the opening brief makes clear that
Moussaoui [ does not serve as a fair proxy for that information.

The Government argues that Moussaoui shouid have {earned of this
ed, discoverable information from reading the unclassified Final Report of
the National Commission on Terrorist Attacks Upon the United Siates, i.e., the
“g/11 Commission Report.” GB139. However, the 9/11 Commission Report, like

other public information, suffers from the same shortcomings as the Moussaoui
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snecific, or actuaily & istorted by the 9701 Commission Report
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Report as a source of evidence in ey of the ciassified documents produced by the
Government. When the Government aske .4 if the defense could be forced to rely

om it in liew of classified documents, e district court criticized the report as an

£y S -ta]

inadequate substitute for actual know iedge of the documents in the case:

THE COURT: Asiotne %eﬁte,ﬂsw 11 Commission
Report, which [ have read, is & ... clear but not
complete in my view d discussion of the September 11
events. It's written for an audience, | think almost a high
school-level sofi hisiory book . . [Using the Report n
ifeu Q- the actual evidence] so sanitizes this case as to
make it almost incomprehensible. The difference i1
mfovmatwn is significant in my view. I mean, 1ink
that there’s a great dea! lost betw n particularly the

eptember 11 Commission report wd some of these
other documents,

SCIAD006.

In addition, the fact that information appears ina public government report
does not mean that the information was reliable or admissible at trial, and in that
regard, use of the 9/11 Commission Report as a source of discovery or ieads for

investigation was not a usefi substitute for the discovery. Moussaoui had 1o prove

& e s 1 ]
¢ Cies 1o “SCIA” refer to the Supplemental Classified Joint Appendix filed
concuarrently with this briefl

115
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o formation to which he was entitled priorto Ris niea. See generally MBOT-77.

Moussaoui could have relied on these sorts of statements, from multiple

the September 11 plot.

individuals, to show that he was not involved in any way
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Bt Moussaow could not have fearned 07 e ctatements, or others LKE 1A,

P

To Moussaou, the 9711 Commission Kepor. Je.y appeared 10 D!

|
i Lidise PR NIPLD 5 S P

the newspaper articles ne cited when pleading with the district court and s

counsel for access o evidence for his defense. Moussaou! believed, from reading

the newspapers, that the Government may have detained some critical witnesses,

s

but without confirmation from the Govemment, that information was suspect. But

when Moussaoui asked the Qisinct court and his counsga: or information based on

what he read in the newspapers, he was toid that the court and his counsel could

o o i H 1 . R ] 1 Taall s L P
petther Contirm nor Geny he exculpalory svidence ne beieved e (etamees o

possess.” The &/11 Commission Report, stripped of classified evidence and

‘nended for widespread public distribution, was qually useless to him [n terms of

1
1

preparing for trial and formulating his defense.

¥ Judge Leonie Brinkema directly commenied on the absurdity of this situation in

a speech on April 6, 2008 at Colby College. She said, “[Tjt was ail over the papers,
d it was interesting what that created in that trial, because Mr. Moussaoui read

an
the papers, and he would write morions and say, “You've got these neople, I want
them to come and festify at my trial.” And I would have to say to him, ‘We don’t
know whether we have them or not.” But be knew we had them, as did anybody
who was reading the papers or watching tei vision, But at one point, they were
classified. We could not even reference them by name in pleadings or in any open
hearing. [Miuch of that has not been declassified. But it created an incredible
problem.” See www.colbv.edunews _events/feeds/feed-

item.ch ,?feedmme:GgEdfarb%ff.OCenter%?;GLecmre%?.SSeries&pos{id=E 421696.

Last accessed November 6, 2008.

17
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of the information the Government wil thheld — wiich they did not — 10at ST CoRS

WhgTs O this subject. -

not cure Moussaou

& EDED’T’\ Lo -Oﬁimuuw“._ Wil &

Noussaoul's counsel could not o Ut i as contfirm or dern that Moussaoul’s

understanding of these sources was rue, much less clear up any m misunderstandings

~ or perforim their court-appointed role by counseling Mous zoul zbout the

significance ofthis evidence. See Brown v Marland, 618 £2d4 10357, 1059 {4th

e GRS ottt that e nreial mauiry s whether the pl a8 voluntary
Cir. 1580) {explaining that “the crucia: InguIry i3 whether the piea was voiuniary

—

was getting full and reasonadble guidance Irom ot

Second, the Government argues that Unire

(2002, sub silentio everruled the cases holding that a defendant’s plea is

unknowing if the prosecution has withheld material exculpatory evidence prior to

the plea. GB155n. 79; see also MB118-19. The Government ignores, however,

that eight Justices in Ruiz rejected the holding 7t is now urging. Justice Thomas,

concurring in the | judgment, stated that he would have held that Brady 18

7y Moreover, Moussaoui coul d not be sure that he

18

Byiz, 336 1.8, at 633-34. None

inapplicable 10 @ conviciion resulting froma plea. Ruiz, 3

3% The Government contends that “Moussaoui knew . .. that defense/standby
counsel believed some of the discovery was material and exculpatory.” GB 13
Even if true, it does not foliow that Moussaoui knew the “substance” of this
information.
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on the fact thar the piea agreemgnt in Ruiz required the LFOVETAM 1o tUrT OVer
2
aemation eslabisning tha factual innocence of the defendant. /i 10US,

its holding was confined o impeachroent evidance only and to “those gty pieas

that are factually justified.” 74 @t 631, Asa result, Ruiz cannot apply where, a8

‘\!

here, the evidence al ‘*;sue was exculpatory ¥ See McCanmn v. Mangialardi, 237
F.ad 782, 788 (7th Cir. 2003) (noting that Rulz should not be extended 1o

sxcuipatory Brady violat Slal 3l

The reasoning in Ruiz also, therefore, disposes of th ve Government’'s
argument that Brady is 2 “trial right” only, with no apphi ication once a defendant

4

pleads guilty. The Giovarnment's argument misses the point -~ i, thata defendant
who pleads guilty under these circemstences has not ki nowingly waived his rights.”
As the Supreme Court has explained, “the decision to plead guilty 1S heavity

influenced by the defendant’s appraisal of the prosecution’s case against him.”

Robert M. Brady, 397 U.S. at 736; see also id. at 758 (noting that ¢ conviction by

W '*‘ue Gumm*ﬁenf cites Jores v, (“uﬁj;o;, 217 F.3d 306 (4th Cir. 2002), fort
proposition that even “excul Ipatory” Brady violations cannot render a piea
unknowing or involuntary, but Jones volved only evidence that was potentially
relevant as mitigation in the death penalty phase. ]a‘ at 309.

% [pited States v. Hyde, 520 U.S. 670 (1997) does not support | the Gmemwam s
argument. In that case, it was undisputed that the defendant nled gutlty

“kmowingly, voluntarily, and intelll; gently, and that there was & factual uas'ss for the
plea.” Id. at 672

&0
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courts 1o “take greatl precautions agamst ansound resulis”h A gulity piea cannot
therefore be “lnowing” it is sntered while the Government, the QIsnct courL, anc
1 I 1 | Tomrat . A . Yo ey F) 1o Foy "
the defense counsel hold excuipatory svidence nat availzble 1o the defendant

nimsel?. See MB118-19. Evidence is “material” and the conviction must be
vacated, if there is a “reasonabie probabiliity” that, but for the Brady viclation, the
defendart “would not have pleaded guilty, but, :é{hers would have . .. opted for a
wial,” Ferrara v. United States, 236 B34 278, 294 {1st Cir. 2006}

Finally, the Government argues that the restrictions on counsel’s legal
advice o Moussaou! were not so debilitating as 1o render his plea functionally
uncounselled under United States v. Cronic, 466 U.S. 648 (1984). GBi62, In
owaver, the restricziéns srevented Moussaoui's lawyers from providing
crucial advice at the most important stage of the case, when their client was
exhibiting confusion. This more than suffices to meet the Cronic standard. See
Cronic. 466 1S, a1 659-60 & n.25 (explaining that a conviction is invalid where

counsel was “prevented from assisting the accused during a critical stage of the

proceeding” or where “the iikelihood that any lawvyer, even a fully competent one,

w o

1
i

: 20
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eppropriate”)’ Moussaoul s pica was, therefore, functionally without counse.

B. THE PROCESS USED BY THE DISTRICT COURT WHEN
ACCEPTING MOUSSAOUI'S PLEA WAS DEFECTIVE.
in part,

As explained in his opening brief, Moussaoui pied guilty (laboring, in ]

P I . -~ ~ E . +
incamental confusion over the charges. Irom G2y

one, Moussaoui disputed that he was a member of the conspiracy charged in the
Indictment — a conspiracy that inciuded the attacks of Seprember 11, MB135-40.
But, when presented with a Statement of Facts that carefully avoided drawing any

divect connection between Moussaoui and September 11, Mousszoui agreed (o
enter a plea io what e believed was & more general conspiracy that did not include
the September 11 attacks. /4. In ather words, he believed he could “plead” 1o the
Statement of Facts, notwithstanding the allegations in the Tndictment.

Fooinote 33 of the Government’s brief states the Howing about the nature

of the charged conspiracies and their relationship 10 the September 11 attacks:

U The Government cites United States v. Faris, 388 F3d 452 (4th Cir. 2004

this point, but the case does not apply here. In Faris, the defendant sought

withdraw his guilty piea on the basis of the prosecution’s fai

statement that allegedly contradicted the Statement of Facts supportng the plea

made by the defendant to the FBL. /4. at 454-55, The Court held that because the

defendant already knew these facts — facts contained in staternents by him — and
Fara

could easily have ciscussed them with his lawyer, there was 1o interference with
the attorney-client relationship. /d. at 459 n4,

3, 10T

5}
Hureto turm over a

4
i
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:}”” C‘DLL@C in ahfﬁ conspiracies that resulted in those
attacks. Thus, while the September i1 attacks weare
undoubtedly “an object” of the consps iracy, Br. 143
mr“pi, s‘s added, the indictiment did not preciude the
possibility of other objects, and thus the September (]

attacks cannot be described as “the object of »he charged
conspiracy.”

e problem is that the disirict court never explained this to

and if it had, he would not have pled guilty.

The Governmeant does not, Tor the most part, taxe issue with Mo*-"suoiz $

description of Rule 117s requirements. Rather, in light of the Government’s

arguments, the reievant issues appear to be:

Y Dﬁ the district court explain, and did Moussaoui

Lomprwend ‘the lew in relation to the facts” alieged in
the Indictment?

{2) Dld the facts admitted, or otherwise found by the
district court, suffice to support a conviction of the crime
alleged in the Indictment?

22

The answer to each question is “so.” MB140-32. Throughout the plea hearing and

throughout

attacks; those

Moussaoul ¢

¢ case, Moussaoui denied any involvement in the September 11
denials le® the district court with no basis on which to convict

of the crimes charged. None of the Government’s arguments should

persuade the Court to affirm in spite of the defective Rule 11 colioguy.
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I Vieussaoui Did Not Knowingly Plead to 2 Conspiracy that
Included the September 11 Attacks.

A FURE U S | R N 1 oY - . i el taam cparcRino
The {inal Rule 11 colloguy in this case was Cursory ratier Lol searching
L 1 A el Fadpl At N rad : « ¢ Tea~v in general 1or ar
“B149. The district court stated the eiements 0l CONSPITAcy 1i general terms and

oo o - e Ao oA ;o (ML ~ +
accented a carefully worded Siatement of Facts draltec by the Government.

cursory nature of the colls

which charces Moussaou! was pleading guilty” and “summarized the allegations.”
= i P o
(GBR0. This reference ~ to a “summar(y]" of “the allegations” — apparently means

twat the district court recited the elements. Soe JA1419-20,

The Government insists that by these actions “the district court complied”

with Rule 11. GB79.% However, that 1s not the case. See United Siares v. Damon,

91 F.3d 561, 566 (4th Cir. 1999) {requiring a “searching . ., inquiry™}; Unire

i

114,117 (4th Cir. 1991) (stating that “the defendant

&R xS

i

States v. DeFusco, 949 F 2
must receive notice of the true nature of the charge rather than arote recitation of

the elements of the offense”). Perhaps recognizing this deficiency, the

2 The Government also calls “Is]ignificant]]” the district court’
Moussaoui that “the allegation that the Pentagon was one of b
or targets of the conspiracy would give this Court jurisdiction over the conspiracy”
and Moussaoul’s “yes” response to the court’s inquiry on that point. GB 80-81
{emphases added). To the comrary, as explained in the opening brief, this cryplic
soint about “jurisdiction” is both confusing 1o a lay person and wrong ~ the
Government would have had the burden of proving this fact attrial. MB 160.

0 o
]
L]
%]

M—_

.
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Covernment devotes the bulk of s argument 1o se “ouring the extensive record for
1 - n A 3 dapar b tarl ity
other indications that might show that VMoussapu! undersiood, when ne pied guily
& N g H N : i o - i
on April 22, 2003, "ihe law in re.anion o ne faere” The Governmentmakes 2 18w

soims in this regard, none of which cures the defective Ruie !

1i

Firet the Government notes that Moussaou! ceceived a copy of the
Indictment. GB73-74. At the plea hearis g, Moussaoui stated hat he did not have

the Incictment, JA 1418 (“No, [ do not have this copy.

- ~ LERY 2 1.4 H [ LT3 H M Ty
cratement of facts.”), but confirmed that he nad received it ¥z long time ago,

13

TA14187 Of course, a defendant receives the indictment in virwally all criminal
prosecutions, When, as here, this aceurred vears prior to the plea —and prior 10 the
confusion resulting from the Statement of Facts -~ past possession of the document
s poor evidence of Mo.ussacui"s understanding of the complex charges.™

The two cases cited by the Government are not to the conirary. Indeed, the
Government incorrectly cites Bousley v. United States, 522 1).S. 614 (1998), for

the proposition that where the defendant ™ eceivad a copy of the indictment” the

 The Government suggests that Moussaoui’s opening brief misrenresents the
few"cz about when Moussaoui had last reviewed the Indictment. On the contrary,

the fair implication of the record is that Moussaout had not reviewed the
uidmmem for a long time before the plea hearing.

“In light of the compzexiw of the charges here, ‘a:ne fact th : NMoussaoul received a
copy of the Indictment on or about July 16, 2002, sheds no light on his
understanding on April 22, 2 G”‘
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informed ahout the nature of the charges.” GB73-74. In fact, Sousie) held that
despite the defendant’s receipt of the indictment, his CONVICHON WOULE nEVErINELss

1 1o explain the charges
correctly at the plea hearing, $23 178 at 618-19. And, in United States
Lalonde, 509 F.3¢ 750 (6th Cir. 2008), the Sixth Circult refected acherence n
cornplex cases to the presumption urged by the Government, confirming that “the
amount of discussion required to properly inform the de endant of the cnarges
aoainst him varies based upon the compiexity of the charges.” Id. at 760.
Second, the Government states that Moussaoui raczived “information
regarding the charges in the indictment and the nature of conspiracy law at the
prior hearing where he attempied 10 enter a » olo or guilty plea” GB75-76 This

argument misses the point. There is no dispute that Moussacul’s attempts to plead

10

[t1e]

guilty and nole contendere in 2002 failed because Moussaoui was unwillin
admit guilt of a conspiracy that included the September 11 attacks. See generally

MR135-36: JA1036, 1623, 1026-33 (district court’s holding that Moussaoui may

not plead guilty while denying cuipability in connection with September 115, The

cecord shows that Moussaou! misunderstood the significance of the Statement of

Facts, belleving mistakenly that he could “plead” to the Statement, which was

drafied carefully 1o avoid any direct connection between Moussaoui and the
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Sepember 11 oattacks, However, crafll

not change the basic fact that, as t he Government admits, the indictment ¢ “harged

Liile

N B T T
]~ gnd Mousiaou was

Moussaoul

ever W o admit that he was gulity of & cOnsp niracy (marincluded these

artacks. See MB135-40.

conspiracy that included the September 11 attacks. The (overnment’s description
of this dosument undermines, rather than suppoTis, ¢ args iment that Moussaoul
Lnew the nature of the conspiracy. As the Government siales, same paragraphs of
the Sratement of Facts describe Moussaoul's invelvement ina broad conspiracy,
see,e.g., JAT412-13 (49 5, 6,9-12), while others describe the plot to commit the

HECI Y

September 11 atlacks, see, €.8., id. (97,8, 17-21), but there s 10 explicit link of

Moussaoui to the September 11 attacks, which everybody understood M {oussaoui
would not accept, see MB135-37.
Fourth, the Government re. lies on a staternent by Moussaoui’s appoinied

lawyer, Mr. Yamanmoto, that “he’s now willing 1o accept responsibility for the

averis of 97117 GB75. This comment can calry no welght in this Court’s

1 26
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defendant’s consent 1o appeal waiver was nol evidence thal walver was Knocwing
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and voluntary), t1s the disiict codrt s ohiigation 10 7aGdress fne delendam

The Government makes two further poinis regarding Moussaoul’'s fatlure w0
understand fae nature of the charges. Neither changes the analysis

First, the Government makes much ol the fact that many of the statements
cited in Moussaoui’s opening brief, which iliustrai e that Mousszoul would not
2dmit participation i & <on 1gpiracy that ing luded September 11, were made in the
moments following the district court’s questioning of Moussaoul, “affer his pleas
had been accepted.” GB83. The effort by the Government to discount these
statements because of timing is peculiar, juxtaposed as it is against the
Government's attempis 10 Scolr the (more than) four-year record for indications
shat Moussaoui understood the charges when he pl led on April 22, 2005, While the
Government seizes upon irrelevant facts scattered through four years of
proceedings as proof of MMoussaoui’s understanding on April 22, 2005, it protests

that Moussaoui’s statements in the plea hearing it elf are not evidence of his

conternporaneous understanding

68
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remarks by the defendant.” GBE4. Zutthe Rule 11 colloguy i3 supposed 0
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produce 2 compiete record” of the defendant’s understanding “al

ot
w
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is entered.” McCarthy v. United States, 394 1.8 459, 465 {1968). Here, U
"1 colloquy was defective and dic not produce t the required record. Thus, the
Court is lef 10 examine the record for other indications of Moussaoui’s
understanding of the “nature” of the charges, The best evidence in that record are
Moussacui’s statements in the moments foliowing the “yes” and “no” portion: of

-

the colloquy. See, e.g., JA144G (*[T]his conspiracy was & different consp

0o

thaln] 9/11.7); JA1442-43 {insisting that he was’ “nart of a different conspiracy” ).
Those denials are inconsistent with a plea of guilty 1o this Indictment.
The Government is wrong to assert that the district court’s obligation to
ensure the knowing and voluntary character of the piea cuts off at the instant the
questioning ceases. See United States v. Dixon, 479 F.3d 431 (6th Cir. 2007)
(examining posi-plea statements (0 assess knowingness and voluntariness of plea);
see also MB153. In this case, uring the plea hearin itself, Moussaoui insistad, as

he had throughout the case, that he was not guilty ofany conspiracy that included

the September 1] atlacks as an ohiective.
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require Moussaots 10 inow the “exact date and 1arg
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d because he did
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aroument here, Moussaou: 1s Dot arge ing that s plea was inve
g g

The plea wes invalid because he did not understand, and

the district court did not explain, the “law in relation 1o the facts” See MB140-3Z.

Whatever the permissible contours of & conspiracy, the [ndictment i

3

¥ 4

with 2 conspiracy that included the September |1 attacks — 2

criminal act for which he consistently di sciaimed any | iiability, direct o7

conspiratorial, Moussaoui may well have bel leved himself guity o2 some

- he denied that he was guilty of any cons spirecy that included those

conspiracy, out i gu i

& w

atiacks. A defendant may not plead guilty to a conspiracy by redefining it —the
indictment controls, MB153-36.
Tn sum, the Rule 11 colloguy on April 22, 2005, was defective, and

Moussaoul lzbored throughout under the misimpression that he was not pieading to

a conspiracy that inciuded as an object the September 11 atiacks. “1fa court

determines that a non-harmiess Rule 11 error occurred, the typical ' remedy 15 10

vacate the conviction and puiity plea and remand, 10 give the defendant the

4th Cir.

£

opportunity to plead anew.’ * Iinited States v. Hairston, 522 F.3d 336, 342

200%) (internal quotation marks omizad) (vacating plea where the record made
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the defend lant; wiould NotRave sieaded guiity

‘he Ruie 11 error). Here, the record s ahsoluely clear that Mou sszoui would not

have pied gu \iltv had he understood the ciaarges. « ‘nder tnese circumstances, e

Court must vacate the conviclion. See United States v. Domingues Berniiez, 5%
11§, 74, 83 (2004) {holding that conviction must be vacated if there 18 “a

cezsonable probability that, but for +he error,” the defendant “would not have

entered the plea”).

2 The District Court Erred in Accepting Moussaoui’s Plea
Absent an Appropriate Factual Basis.

‘The Government also glosses over the lack of evidence connecting

(e L

Moussaoui to Sentember 11, Whenever ‘he facts cast doubt on the Government's
theory, the Government broadens and posits a more vague cansp iracy. the
Government criginally named Moussaoui as the “20th Hijacker,” and then as the

pilot of a phantom fifth plan ¢ in the September 11 attacks. Now, the Government

contends, Moussaoui was actually guilty of conspiring to “wage violent Jihad
against U.S. military, citizens, and institutions,” CB?] 72, including & “plan to fly

[

commercial aireraft into U8, buildings,” id. at 73, but which “plan” was also

“hroad” enough to include a plot to fee ! +he “blind sheikh,” id. at 85. Under this
theory, any member 0 Al Qaeda, no matter his person nal culpabtlity or

involvement, may be held responsible for the September 11 attacks.

a

130
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case. the Government must prove o7 te defendant must admit that the delenaant
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knew the objective of the conspiracy. United States v. Masirapa

not now anf-“

Py
=3
1%
1
=4
e
{2
—
[#]
Cre
=
t3

ir. 2007) (vacazing plea where defendan
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objective). Inthis context, " “enowledge” means “knowledge of the essentia
obiectives of the conspiracy.” {nited Simies v, Siewarl, 4
Cir. 2001y, United States v, MacDougall, 790 F 2d 1135, 1 152 .13 (4th Cir.
1G86), “Proof that the defendant knew that some crime would be commit
enough.” United States v, Friedman, 300 F.3d 111,124 (2d Cir. 2002}, see also
Umited States v. Xiao Qin Zhow, 428 F.3d 361, 377 (24 Cir. 2005) (vacatin
conviction for extoriion conspiracy where evidence p proved, at most, uncharged
conspiracy to rob). Here, Moussaoui denied knowiedge (and the district court
believed his denial) of the gravamen of the conspiracy ~ the September 11 attacks.
Second, the Government's strategy to salvage the conviction in light of that
defect — by expanding the “goals” of the conspiracy to0 include the whole of a
Qaeda’s jikad against the United States ~ exceeds the bounds of what constituies a

single conspiracy. “When a charged conspiracy centers around a central organizer

or organizers (a so-called ‘hub-and-spoke’ conspiracy}, the Government must

T

-



Case: 06-4494 Document: 250-2  Date Filed: 01/08/2009  Page: 32

* m}‘{%:xv- ?i’)mn oy

egrablisi given defendant was pary 10 (nat ¢& niral CONSPITacy. 1an 1o
» separate and uncharged conspiracy with one of the organizers.” Uhnited Srates v.
Baker 432 F.33 1185, 1232 (11 G A50%). Here, the facts may have connedted
Moussaou! 1o Bin Laden and others, Wit there were 1o Iacts to connect 3 him to the

crime charged — 2 conspiracy to crash the planes into the suildings {(perhapson

September 11, perhaps at other simes). See Moussaoul, 382 F.3d at 473 {noting the

tnossibility that Moussaoul may assert that the conspiracy culmina ating in the
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nvoived™). Thus, the convictioh cannot stand.
3. There Was No Basis for Venue in the Eastern District of
Virginia.

As ained in Moussaoul's opening br ief, the absence of a factual basis
connecting Moussaoui to the attack on the Pentagon means that venue was
immproper in the Zastern District of Virginia, another aspect of the plea Moussaoui
did not understand. MB160. As discussed, the Court’s guestioning of Moussaoul

did not state the issue correctly or in a manper that 2 layperson would understand
and did not create a clear record. See MB160-61. I response, the Government
states that “Moussaoui had long before indicated that he undersiood” this issue

1,7 3

when, three years prior to the guilty plea, the court “specifically warned him thata

uilty plea would waive all nonju sisdictional defects,” including a “‘request fora

change of verue” GBEY n 48 (quotation omitted). This misstates the record

because { 1) Moussaou: did not indicate that he understood at that time, JAT008
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{“Before | say yes, | understznd, [ want — vou, you ! have me seven difl
different set of rights, okay, inyour lerter.”); and (2 the request ior & “change of
venue” 1o which this refers did not perlamn W0 S Constitutional requirement of
nroper venue at issue nere, which the court did not explain and which Moussaoul
did not waive.
This Court has emphasized thatr waivers of venue rigats

he inferred.” Unired States v. Stewarl, 736 F.3d 231, 238 (4th Cir. 20015, Inlght

he district court's missiatement of the isaue and Moussaoul’s m isunderstanding
of the scope of the conspiracy, no valid waiver took place. Thus, the v

question is yet another aspect of the plea that Moussaoul failed 1o undersiand.

4. The District Court Erred in Failing to Hold a Competency
Hearing Prior to Accepting the Plea.

Az the time of the plea, there was an insufficient factual basis to conclude
that Moussaoui was competent, and that his plea was knowing and voluntary. The
Government zrgues that the district court considered all evidence of incompetence
and found it unpersuasive inlight of countervailing evidence of competence.
(GBSS5. However, the Government cannot resoive 2 srocedural competency claim
by merely providing some evidence of competence. Cf Allenv. Mullen, 368 F.3d
1220, 1239 (10th Cir. 2004) (“The question is . _whether the triz] court failed t©
give proper weight to the information suggesting incompelence which came to

light,”") (quotation omitted}.

e

Page:

33



Case: 06-4494 Document: 250-2  Date Filed: 01/08/2009  Page

£ 1 e e meemeoment af the ovid g .“" neE
NMaoreover, the Government ' s assessment ol ing SVIGence of Com nelgncl I8

N

fNawed ®® First, the district court dic not aave sufficient opporitn ity 1o observe

s XA

; : £ ; fe Toms 007
NVioussaoui: i fac, the district court Lirst found him to he competent it june VUL,
aftar imied contact with the defencant. TAS14-16. The district court thereafier

o 1 : 37 h] M o b * %y . &b
cefused to disturh its ruling, despite arguments to the contrary,

Second, the district court should not have rejected without & compseiency

h
I

g
[¢]

hearing the conclusions of defense counsel’s experts in favor of the findings o

court-appoinied expert.”” Here, ontne one side there were defense experts’

>

# The cases cited by the GOV@"?’E:?““Q n supnort of its argument that a competency
hearing was not warranted are | napposite. See, e.g. . United States v. General, 27

.89, 397-98 (4tr Cir. ”OG’H (aeferaam ewalua{ea at Butner for three months});
dszﬁs y. Wesz, 877 F.2d 281,285 n.1 (4th Cir. 1980 (defendant made no
factuai showing In support of his motion 10 determine his mental competency);
Bryson v. Ward, 187 F.3d 1193, 1202 (10th Cir. 1999) {competency hearing scught
one business day before trial based on a modicum of evidence). ’\/Iorac}wer the
Government cites severai cases where compeiency p roceedings were in fact heid.
See, e.g., Indiana v. Edwards, 128 5. Ct. 2379, 2382 (2008) {where the court held
three competency hearings between the defendant’s arrest and trial); Hunter v.
Bawersm, 172 F 3d 1016, 1020-23 (8th Cir. 1999) {court held compstency

arings); Hall v. United States, 410 F.2d 653, 658 (4th Cir. 1969) (where court
was “thoroughly acquainted” with def fendant’s mental condition because it had
presided over an entire trial devoted to the question of defendant’s mental
competency).
 JA6625-26; JASTEE.
“ In support of its argument, the Govermment cites United States v. Cristobal, 293
F.3d 134 (4th Cir. 20023, However, int Crisiobal, the court was welghin
conflicting expert reports in iis consideration of an msan;ay defense, which must be
proven by clear and cem'in-vmg evidence. Jd. at 144, Tn conirast, the standard [or
holding a competency hearing is quite different: ;hem nead be only reasonable
Footnote continued on next page

134
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there was Dr. Patterson’s repori, based on 2 Two-nour visi with M

admined did not comprise a complele COMPEENCY evaluation.
thesa circumstances, the court’s marginaiization ~f the defense experis’ repors,
coupled with the other evidence of incompetence, was unreasonabie.

Third. the district court improperly rejected an expert report on the effects of

solitary confinement. See Madrid v. Gomez, 889 B Supp. 1146, 1230 (V.. Cal.

‘

St ZLeE T UL 1 . N " SN H B - 3 . 4
1605 (I Wihen human beings are subiected to social 1solation and reduced

=

b

environmental stimulation, they may deteriorate mentally and 1n some cascs
develon nsychiatric disturhances. ), * Even prior o Moussaoul's several years o

o H

solitary confinement, there were serious guestions as 10 Moussaoui’s mental

Foowmote continued from previous page

cause that the defendant was suffering from a mental disease or defect, 18US.C
§ 4241,

“ In fact, several courts have held that conditions that involve extrerme isolation
rise to the level of Constitutional violations with regard to mentally ill inmates
because of the likely exacerbation of their symptoms. See, e.g., Madrid, 889 F.
Supp. &t 1165 (placing mentally ill inmates Or those at increased risk of mental
‘1iness in conditions of extreme social isolation “is the mental equivalent of putting
an asthmatic in a place with liule air to breathe”); Jones Elv. Berge, 164 F. Supp.
2¢ 1096, 1125-26 (W.D. Wis. 2001) {requiring Supermax faciiity in Wisconsin not
1o house seriously ill inmates at Supermax); see also Giono v. Kelly, No. 89-CV-
727(C), 2000 WL 876855, at *8 (W.D.N.Y. May 16, 20007 (*{Tlhe often-
devastating effect of prolonged isolation ... 15 8 factor that this court cannot
ignore, particuiarly in cases . .. in which segregated confinement continued for
more than one year.”).
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counsel’s observations. As indicated |

; ; e At
counsel s often in the best posilion 1o delermine whether a delengant s
B HPRR CA iR L i H : s 19
compeiency i§ questionasie. Lryvson, 187 F.3d at 1201 (cltation omited ),

Tn short, it was plainly unreasonadie for the court to refuse wo hold a

competency hearing, and thus there was not a sufficient factual besis for the Court

10 Congk hude that the pif‘ﬁ was know: T“‘U andc vo! wtan

3, The District Court Misinformed Moussaoui About the
Possibie Sentences He Faced.

Prior to the plea, the district court repeatedly acvised Moussaoul that there
were only twe sentencing options if he were convicied: (13 life imprisonment, and
(2} the death penalty. See, e.g., JASI3-24; TA1420-24, Asthe Government
concedes, GB183, 189, this was Incorrect — & tenin of years was alsc an option

under the applicable statutes. Moussaoui’s guilty piea was therefore unknowing.

The Government makes several arguments, however, that the error was

b

essentially harmless. First, the GGVENJ’}QIM argues that Rule i1 requires thata

defendant be informed of any meximum penalty, (:B90. But, as explained, it is

i

4y

% The court must ook at record as a whole and accept as tnie all evidence of
possible mcomp&enze, United States v. Mason, 52 F. 3d 1286, 1290 (4th Cir.
19931

77
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Slep mue that the court must inform the defendant of 5l sentencing OpLONS, OT €88
] 4 ¢ ~ v S RAIY TG
the plea is not sufficiently knowing, See MBI7o-70

Secand. the Government assents that the districr court advised Moussaou!

once, on April 22, 2005, +hat as 10 Counts Four, Five, and Six, a term of vears was
ilabie, GR90, but that is mis) reading. The district courtrepea tecly advised

Moussaoui from the beginning that he faced oniy life imprisonment or the death

nenalty. See, e.g., JA3Z3-24 (advising that the counts “carry two pOSSIDie pen nalties

either life imprisonment without the possibility of paroie or 1ag death penaitv);
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e
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1

JAS36 (“Actally Counts | and 4 are punishable by an
3 only have the life or death option, so we're just correct
abour that.” ) JATOLS ( “Count 3. . . if a death results, which the Government has
alleged here, then it’s punishable by either death or imprisonment for life.”);
TA1019 (same). The court’s advice at the April 2003 plea coli ioquy left Moussaoui
unaware that a term of years was available for Count Four or Count Six. See
JAL422 (*Count 4 . .. again could resul It in a death sentence or any term of years

th, but zgain, life or death is affected by whether a death results from that

v
o
i
o]
~1
ﬂ)
]
=

|ife imprisonment, it’s without the possibility of parole.”};

©
o]
3
) 1941
o
=
£
el
e
o
o3
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iy
;u

TA1423 (*And the last count . . ., if death results as & proximate result of conduct,
shen that could be up to life imprisonment | followed by five years of supervised

~elease, a fine of up o $250,000, and a special assessment 01 81007,

T
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Bowersox, 145 F3d 1006, 1015 {8th Cir. 1998) (finding defendant’s guilty plea nat

“voluntary and intelligent” because the court “did not explain the full range of
sentences that [defendant] could receive”) (internal quotation marks omitted).

In sum, the district court misstated the sentencing options, and, as a result,
Moussaoui's plea was not iknowing and voluntary.

[fi. THIS COURT MUST VACATE THE FINDING OF DEATH
ELIGIBILITY AND REMAND FOR RESENTENCING.

As explained in Moussaou!'s opening brief, the jury found Moussaoul death
eligible on legally insufficient evidence and imposed life sentences based on that
finding, MB177-201. This Court should therefore vacate and remand for a

resentencing on ail six counts.

A, MOUSSAOUISHOULD NEVER HAVE BEEN FOUND TO BE
DEATH ELIGIBLE.

4

The Government does not dispute Moussaoui’s threshold argument that it
failed to prove that even one death on September 11 was the “direct result” of

Moussaoul’s lies, as required under the Federal Death Penalty Act ("FDPA™),
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nadeannmnings attaciks because!
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(1) had Moussaoui instead tld the FBYin 2001 sveryining nine
Statement of Facts, the FBI wouid have investigated the case as it i ailer

s T £ x A
Seprember 11 and would have identified some of tae hijackers; (2) the FBI wouid

[~

have conveved the identity of some hilackers to the FAA, and the FAA would nave

L [T
rdded those names to the “no fiy” lats; and (3) at least one of the September [
hijackings would have been prevented. This causal chain is the paradigm o
"'J

“indirect” causation. indeed, the Government poinis to no capital conviction under

[N

the statute based or such an attenvated theory, Quite simply, there is none
The district court erved in denving Mousszoui’s motion 1o strike the notice

of death eligibility en this theory and in permiiting this theory to be submitied to

the jury. For the same reason, there was insufficient evidence upon which the jury

could find Moussaou! death eligible, and, even if this theory and evidence were

sufficient under the FDPA, the FDPA was unconstitutional as epplied. See

* The Government admits this issue is preserved for review. GB 189,

* Instead, the Government quotes dicta in United States v. Moussaoui, 382 F 3d
453, 473 21 (4th Cir. ’PGOd) speculating that Moussaoui might ve death eligible
based on his failure to disclose what he knew. However, the Court made this early
observation withous the benefit of trial evidence, and it certainly was not a holding
of any kind.
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MR1G6-200 Foreach of these reasons, (s Court should vacaie the Tinding of
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deatk eltgibility and remand for resentending,
o Y fan

B.  MOUSSAOUI'S CHALLENGE TO THE FINDING OF DEATH
ELIGIBILITY IS NOT MOOT.

The Government essentially concedes the weakness of its death eligibiliny

107

alf-page oomote. GB197.

heory by relegating the defense ol

()'Cl

Instead, the Government argues that Moussaoui’s challenge 18 moot hecaise, gven
if resolved in nis favor, Moussaoul cannot get a different sentence, The
Government 13 wrong on each argument.

1. The FDPA Reguired the Court to lmpose Life Sentences.

1t

The Government first argues that the Qis striet court was not hound, as aresult

SR ol

ot
¢4

of the jury’s finding of death eligibility, 1o impose . life sentences once the jury did
not vote to impose the death penalty. GB191. However, the plain janguage of
Section 3394 reguires the district court to impose the jury’s sentenc ing verdich:
“Upon a [jury] recommendation ... the court shall sentence the defendant
accordingly.” 18 U.S.C. § 3594 Here the final v erdict was entitied “Sentence Of

3

Life Imprisonment Without Possibility Of Release.” JA6T44. Notonly had th

2 Sop also Linited States v. Ostrander, 411 F.3d 684, 687-88 (6th Cir. Z005)

(hoiding Section 3594 is mandatory and requires uour‘t r:posegury ‘s verdict);
United States v. Bass, 460 F.3d 830, 839 (6th Cir. 2006) fs&“}{‘le: accord In re
United States, 197 F.3d 310, 311 (8h Cir. 1999) (Section 3594 ¢ equires imposition
of jury’s recommendation).

4 P
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unanimons on death, “ihe defau i s ife imprisonment.

agreed that the district court wouid be so boungd, Contrary 1o i0€ e Govermnment’s

iiah
impiication, thers was no deadiock — the ury’s verdict called for a life sentence.

3. The Sentencing Guidelines Had Ng Relevance to the Three
Capital Counts.

Next, the Government argdes that the jury’s finding of f death €
the applicarion of Section 3594 are ielevant because the Sentencing Gu idelines
required a life sentence. GBI 51. The Government falis to mention that under the
plain statutory language o of the EDPA, the Sentencing Guidelines do nat apply at
ail. That is, the FDPA directs that “no presentence report shali be prepared’ T when
a defendant pieads guilty to a capital offense. See 18 1.8.C. § 3593(c).

Here, the court noted after jury selection began that a presenience report

(“PSR™") was required for the three non -capital counts. JA1568.% This was an

S Cires to “3SJA” refer to the Third Supplemental joint Appendix filed
concurrently with this brief,

* Fuz’i‘rza,mo*e as detailed infra, the Government fcq uested, and the court
repeatediy instructed, that it would impose the iury’s recommendation. Once the
jury was so 1,wtmcted, the court, for this additional reason, hadno di ser etion to do
otherwise. See Romano v. Oklahoma, 512 U8, 1, R (1994) (stating that "’ ‘the jury
must not be misled regarding the role it plays inthe semeramg decision”}.

S5 The court’s own words demonstrate hat it sentenced Moussacui on the capital

counts pursuant to the jury’s verdict, See JAS606 (district court immediately

prazsed the jury that “rendered a decision”} "\ JAS612-13 (court stating that’ “the 12
ho finally decided this case” had acted in a “rational, dzspass;o_uaie way'}

I v
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umnecessary exercise for the capital Counts hecause the PLPA reguires the COUm

fallow a jury's recernmendarion and renders the Guidelines inapp nlicable to a
capital count. See Linited Srares v. Quinones, 311 F .30 289,

2007). Moussaoui’s Six seniences were Premises on the jury’s erronecus raciun

finding in phase one i hat Moussaoui’s lies had directly resulted in a death. Forthat

veason, this argument 1s not Moo, and the error 1s reviewable here.

3, The lavited Error Doctrine Does Not Apply.

" 1 I

Next, the Government relizs on the narties’ and the court’s misunderstanding
of the sentencing options o contend that ! Moussaoui has “waived” his objection to
ihe sentence of Life imprisonment without L nossibility of parole because he invited
e error, The Govermnment’s reliance on the “invited error” doctrine is misplaced.

First, an error is not “invited” or waived when the party 1s unaware of the
mistake.S® When all involved share an erTonecus view of the law, the erroris
considered “forfeited” rather than waived, and is therefore reviewabie. In Dmired
Srares v. Perez, 116 F.3d 840, 844 (9th Cir. 1997), both parties agreed 10 4 flawed

-3

instruciion omitting an essential element of the crime. Citing this Court’s decision

5 See United States v. Bﬁnm" Id 287 F.3d 320, 323 4 {4th Cir. 2002) (no
oagectzcn to duplicative offenses charged at counsel’s requesy reviewed for plain
rror); Livingston v. Murdaugh, 183 F. 3d 300, 302 fé‘fth Cir, 1999) (no invited error
as parties requested erroneoys lnstmmo“ . United States v. Nelson, 102 F.3d 1344,
1348 (4th Cir. 1996) (holding that counsel had not waived — merely forfeited —
objection, where counsel fal}ea to request or 10 object 1o the omission of a standard
jury instruction, and reviewing for plain error}.
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. :
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(Orhy Cir, 1998) {error reviewan.c where partics and court unaware that defendant s

proposed instructon and instructions given were defectivel.
Here, the record proves That, prior ©© ‘he sentencing proceedings, and indeed

prior to Moussaoui’s plea. the district court informed the parties thet {1} Moussaou

was only eligible for life imprisonment without parole or the death nenalty, and (2)

P SR RS S ot e g vl lant 1 T o3 ey
that if the jury did not sentence . Aaussaoul to death, the court must senience

Moussaou! 1o life. As a result of this early error by the district court:

ATy

s Bath the Government’s and the defense’s proposed jury questionnaires
stated thar the only possible sentences were the death penalty or life
imprisonment. 35JAS (stating the second phase of the trial would involve
“the question of whether Mr. Moussaoui should be sentenced 10 either iife

imprisonment without the nossinility of release or 10 deatn); 38744 (FThe
Court will sentenice the defendant according o he decision of the jury.”"),

e The court instructed each jury panel about only two nossible sentences, fe
‘mprisonment or the death nenalty. 38JA10-11. The court added it “must
impose the sentence found appropriate by the jury.” 1SJALZ.

¢ OnFebruary 17, 2006, the parties agreed 10 a stipulation on a life sentence
for phase two if the jury declined to senience the defendant to death.
SIAG307, %61,

Ty

s The defendant’s proposed jury instructions, adopted by t
112, The Government

b
there were only Two sentencing options. JA! 589; 2JA1

proposed similar instructions. 3SJA2R-25.

he court, set out that

e Before phase one deliberations, the coutt repeated the jury instruction anove
o

(JA4367) and added that if the jury failed 1o find unanimously that the

o

Government had proved the threshold finding bevond a reasonable doubt,
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detengani o e JT‘;L’}“ sonment wWiinoul possis gie, ASINE

" Thc Government’s ‘u'y ipstruction for phase two, acopted by the court, set
out only TWo sentencing opLions. TA4408H: 38]A20-30, The defense

instruction was similar, 2SJASSE

« When discussing the instructions, the parties agreec thatonly a death
sentence required unanimity, and the default sentence would be iife

il
imprismmem 35JA79; 28] .;43(}. As agreed, the penaity verdicts were
captioned: “Death Sentence,” reading in part, "we the jur 5\5‘& Unanimous

nten

vote, determine that a sentence of death shali be -.mos“a "and “Se“-v_‘ce of
Life Imprisonment ‘»’\mouticscﬁu‘t} of Release, “Padr\g in part, “we the
;'zvv do not unanimously find that a sentence of © death shall be imposed on

o defendant” JAS414-15: see, e.g, JAET45-24,

o On April 24, 2006, the court’s '1 instructions again old the jurors t%f:v
would determine Mousszoui’s sentence, which would e either be the deailh
nenalty or, if the jury did not unanim usly find in favor © fi’ de 8l h penalty,
life imprisonment without possibility of parole '

e

These facts rebut any ciaim that the defense “nvited error” or made &
strategic choice o limit the sentenci mions. GB192. The defense never
waived the issue; the repeated failure 1o state all potent ial sentences, 1o request
appropriate instructions, and to object (o erroneous instructions was not strategic.
In this regard, the Government's reliance on United States v. Quinones, 511
F 3 789 (2d Cir. 2007), is misplaced. In Quinones, the defendant was acquitted of

the only count with 2 mandatory life or death sentence, yetin sisted on an

instruction limited to those two options. 511 F.3d at 319. The Second Circuit

red either death or life

31 ™ .
T mhe PSR erred as well. It stated Count 3
imprisonmeat. SJADT87-88.

MA

LE5-
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sral "“gi ¢ decision, and thus the error was | invited. /4.
Thus, under Quinones,

2] 10 ohiect 1o the senmence eror for sirategic Teasons. L nus, unae

~nlicahie 1oy thig case.

the invited ervor docirine 18 inapy

C.  THIS COURT SHOULD VACATE ALL SENTENCES AND
REMAND FOR RESENTENCIN

1¢ the Court holds that the evidence of death eligibility was legaily
insufficient, Moussaoui must be resentenced as that error affected every count.
Assuming, arguendo, that plain error rev view applies to the mistake on Mougsaour's
-elarad sentences, this Court has discretion to notice the €ToT, An error that
dictates life imprisonment affects the faimess, integrity and nublic reputation of the

4th

01-0

el
)

judicial proceedings. See United States v. Ruhbavan, 406 F.3¢ 292, {
Cir. 2005) {vacating sentence since court’s reliance on improper facts permeated
and increased sentence); United States v. Perkins, 108 F.3d 512,517 (4th Cir.
1997} (plain error review despite Govermment’s failure to object to “windfall
sentence reduction” that “seriously affect{ed] the faimess, integrity, and public
reputation” of the proceedings).

We cannot know what sentence the district court would have imposed on
any count - capital or non-capital — absent the death eligibility finding and the

ey

sury’s subseguent verdict. The court had no chance 1o exercise its discretion. See

Gall v. United States, 552 U.S. , 128 8, Ct. 386, 356-97 (2007) { ‘court may nol




Case: 06-4494 Document: 250-2  Date Filed: 01/08/2009  Page: 46

2240,

nresume UJ

R e I Y T Page re R gom o relenieng :‘3’*_ on
26455 (2003 (holding Guidelines agvisory). Foria=se redsONS, & FESEN ing on

N
all six counts is required,
CONCLUSION
for 1 set forth in Moussaoui’s
For the foregoing reasons, enc for the reasons el IOT il AAOHSSEEE

opening brief, this Court should vacate the conviction.™ In the giternative, this

Court should remand for resentencing without the death penaily as an Opuon,

0

Gy e oo R ot Asams necessary o 2448
and/or such farther proceedings as the district CoUrt QSIS NECESIALS ad

Government's post-conviction disciosures.

* Moussaoui respectfully reserves all claims em{zz*g to ineffective assistance of
counse! in the district court along with other claims that require deveiopment and
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sresentation of evidence for a petition ¢ under 28 U.S.C. § 2255,
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