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AMENDED ORDER

W have before us a notion for a stay of the execution of
Beaver which has been set for Decenmber 3, 1996, and as well a
notion to extend our previously entered stay of our mandate.

It is ADJUDGED and ORDERED t hat the previously ordered stay of
our mandate be extended until Novenber 29, 1996, on which date our
mandate w || issue.

It is further ORDERED t hat the notion to stay the execution of
Beaver, which has been set for Decenber 3, 1996, shall be, and the
sane hereby is, denied.

Judge Wdener concurs in all of the foregoing order. Judge
Hal | agrees to the extension of the issuance of our mandate, but

di ssents from the denial of the stay of execution. Judge Luttig



concurs in the denial of the stay of execution, but dissents from
the stay of our mandate.

The opi nion of the panel is delivered by Judge Wdener; Judge
Hall filed a concurring the dissenting opinion; and Judge Luttig
filed a concurring and dissenting opinion. All of those opinions

foll ow

UNI TED STATES Cl RCU T JUDGE
For the Court

W DENER, Circuit Judge:

On Septenber 30, 1996, we stayed our mandate in this case for
a period of 30 days, to expire on Cctober 30, 1996, "in order that

[Beaver] may file his petition for certiorari in the Suprene
Court."

| refer to Fed. R App. P. 41(b), which limts the usual stay
of mandates to 30 days in such circunstances.

Beaver, on Cctober 30, 1996, filed a notion to extend the stay
of the mandate and for a stay of execution.

In Netherland v. Tuggle, 64 U S.L.W 3182 (1996), the Court

required that in granting a stay of execution, we "undertake the

three-part inquiry required by . . . [its] decision in Barefoot v.

Estelle, 463 U. S. 880, 895-896 . . . (1983)." The Court also cited
us to Maggio v. Wllians, 464 U. S. 46, 48 (1983) and Autry v.

Estelle, 464 U.S. 1, 2-3 (1983). The Court stated that "there is
no hint that the court [of appeals] found that 'four Menbers of

this Court would consider the wunderlying issue sufficiently



meritorious for the grant of certiorari' or that 'a significant

possibility of reversal existed, citing Barefoot, at 895.

The three-part inquiry referred to in Barefoot is that "there
must be a reasonable probability that four Menbers of the Court
woul d consi der the underlying issue sufficiently nmeritorious for
the grant of certiorari or the notation of probable jurisdiction;
there nmust be a significant possibility of reversal of the |ower
court’s decision; and there nust be a likelihood that irreparable
harm will result if that decision is not stayed." Barefoot, at
895. (italics added)

The initial part of the rule with respect to four Justices

grew from the practice of the Court in a Crcuit Justice's in-

chanbers review of stay applications. See Graves v. Barrens, 405

U S 1201 (1972) (Justice Powell, Grcuit Justice). It is there
phrased as requiring that "there being a reasonable probability
that four Menbers of the Court will consider the issue sufficiently
meritorious to grant certiorari or to note probable jurisdiction."
G aves, at 1203. The opinion referred to that principle as the
"threshol d consideration,” and Justice Powell recited that he had
utilized the practice of other Justices in passing on applications
rai sing serious constitutional questions of "consulting with each
of my Brethren who was available.” He recited that all the
Justices except two were available and that all who were avail abl e
woul d have denied the application for a stay.

The second requirenent of Barefoot is that "there nmust be a
significant possibility of reversal of the | ower court’s decision,"

Baref oot, at p. 895, and the third requirenent of Barefoot is that



"there nust be a likelihood that irreparable harmw |l result if
that decision is not stayed,"” Barefoot, at p. 895.

In cases involving the death penalty when an execution date
has been set, as here, it is a certainty that irreparable harmw ||
result if the court of appeals’ decision is not stayed.

The rule, as stated in Barefoot is that four Menbers of the
Court must consider the underlying issue sufficiently nmeritorious
for the grant of certiorari and that a significant possibility of
reversal exists. Until Tuggle, we were of opinion that the three-
part Barefoot rule did not apply to courts of appeal considering
whether or not to stay their own orders or to stay executions
pursuant to their orders, but that the rule with respect to four
Justices thinking a case was worthy of certiorari was only applied
in the Suprenme Court in its own consideration of applications for

a stay. That is illustrated by Autry v. Estelle, 464 US 1

(1983), which significantly was an opinion of the Court and not of
a single Justice, and which opinion stated that
Had applicant convinced four Menbers of the [ Suprene]
Court that certiorari would be granted on any of his
clains, a stay would issue. But this is not the case;
fewer than four Justices would grant certiorari.

Applicant thus fails to satisfy one of the basic
requi renents for the issuance of a stay.

Autry at p. 2.

O considerable significance is that in Tuggle, a significant
possibility of reversal is not added to the fact that four Menbers
of the Suprenme Court should consider the wunderlying issue
sufficiently nmeritorious for the grant of certiorari, rather the

opi nion states that or that 'a significant possibility of a

reversal' existed." (italics added) W do not believe that the



change fromthe serial requirenent of Barefoot to the alternative
requi renment of Tuggle is inadvertent. Courts of appeal have no way
of knowing or intelligently ascertaining the individual opinions of
the Menbers of the Suprenme Court, and | am not aware that this
court, at least, has engaged in that specul ation.

This | eaves the question of whether there is a significant
possibility of reversal. If there is, a stay should issue. | f
there is not, a stay should not issue.

The di ssenti ng panel opinion of Judge Hall correctly descri bes
the heart of the case as the rel ati onshi p bet ween Beaver’s attorney
and his client.

Beaver's attorney was a part-time attorney for the
Commonweal th in a nei ghboring county. He argues that there should
be a per se rule forbidding an attorney from representing a
crimnal defendant in one county if the attorney is a part-tine
attorney for the Commonwealth in a neighboring county. No actual
conflict of interest was shown. As the dissent stated: "the dual
nature of Rainey’'s [the attorney's] representation is the only
"historical fact' of which we need take note.” |If the per se rule
espoused by the dissent is the correct rule, then Beaver nmay be due
a newtrial. |If not, his execution should proceed.

To this | would add that in the case of Angel one v. Bennett,

No. A-303, on Novenber 4, 1996, the Court vacated our stay of
execution in that case, which is our case No. 95-4004 styled

Bennett v. Angel one. In that order, the Court made it clear that

it did not approve of what had been a routine practice of this



court to extend in death penalty cases the tine to file petitions
for certiorari the sanme as in other cases.

On the off-chance that sonething we have done m ght hinder
Beaver's filing of a petition for certiorari, we further extend the
stay of the mandate in this case until Novenber 29, 1996, but deny
the notion for a stay of execution. Beaver's attorney forthwith
should file his petition for certiorari and notion for a stay of
execution and our nmandate, any or all of them

| cannot say that | believe thereis a significant possibility
that the Suprene Court will adopt the per se rule espoused by the

di ssent.



HALL, Circuit Judge, concurring in part and dissenting in part:

| join in the court's decision to extend the stay of our
mandat e t hough Novenber 29, 1996, although | believe that our doing
so is of little consequence. The district court's order denying
the petitioner habeas relief remains in effect, even w thout our
inprimatur; thus, there is currently no legal inpedinent to the
Commonweal t h' s i npendi ng execution of the petitioner.

| respectfully dissent, however, fromthe majority’'s denial of
the petitioner's notion to stay his execution pending his
application for a wit of certiorari. As one may easily discern
from reading the published opinions concerning the underlying
matter, nmy views regarding the rule announced in Cuyler V.
Sullivan, 446 U. S. 335 (1980), stand in stark contrast to those of
the majority. | conclude that a reasonabl e probability exists that
at | east four Justices would vote to grant certiorari, inasnmuch as
the Court may be persuaded that, by agreeing to consider the nerits
of the petitioner's claim it would have the opportunity to clarify
its existing precedent.

And the nerits of the petitioner's claim are substantial,
perhaps even unusually so. There is, in ny view, a significant
possibility that Court wll reverse our judgnent in this case.
Finally, there is no disputing the irreparable harmthat will be
done to the petitioner should his execution not be stayed. Because

| believe that the three criteria of Barefoot v. Estelle, 463 U S.

880, 895 (1983), have been net in this case, | would grant the

petitioner's notion to stay his execution.



LUTTIG Circuit Judge, concurring in part and dissenting in part:

| concur in the judgnent that a stay of Beaver's schedul ed
executionis, under applicabl e Suprene Court casel aw, unaut hori zed.
Were we to grant the stay of execution here, | believe that we
woul d, alternatively, court summary reversal or affirmatively
m sl ead the Suprene Court into concluding that we believe that the
underlying issue in this case is certworthy when we do not so
believe. | dissent fromthe court's further extension of our stay
of mandate, however, because | believe that that extension is
unaut hori zed as wel | .

In Netherland v. Tuggle, 116 S. C. 4 (1995) ("Tugale 1"), the

Suprenme Court sunmarily reversed our court's stays of execution and
mandat e which were entered pursuant to what had been our routine
practice of granting such stays to unsuccessful capital
petitioners, without regard to the requirenments of Barefoot v.
Estelle, 463 U.S. 880 (1983), while those petitioners sought
certiorari reviewfromthe Suprene Court.! The Court adnoni shed us
for granting such stays "by summary order wthout opinion or
di scussion,"” observing that "[n]othing indicates that the Court of
Appeal s even attenpted to undertake [the] three-part inquiry

requi red by our decision in Barefoot v. Estelle.” Tuggle I, 116 S.

Ct. at 5. The Court rem nded us, in |anguage whose inport is

unm stakable, that it had, in Autry v. Estelle, 464 U S 1, 2-3

! Three weeks earlier, without discussion or citation to
authority, we had instructed the Attorney General of Virginia not
to "seek the setting of an execution date until the Suprene Court
has ruled on the petition for wit of certiorari in the initial
habeas corpus proceeding." Stockton v. Miurray, No. 94-4000 (Aug.
21, 1995).




(1983), and Maggio v. Wllians, 464 U S. 46, 48 (1983), rejected

the view that "a capital defendant as a matter of right [is]
entitled to a stay of execution until he has filed a petition for
certiorari in due course."” Tuggle I, 116 S. C. at 5.

Wth few, if any, exceptions, our court has continued
routinely to grant stays in disregard of the Suprenme Court's
instruction in Tuggle I. Initially, after our resort to the stay
of execution was limted by that case, we did so through the
vehicle of a stay of mandate. Thus, in Tuggle v. Netherland, 94-
4005 ("Tuggle 11"), we sunmarily granted the defendant a stay of
mandate, stating, in reasoning identical to that enployed to
justify our earlier stays of mandate and execution which were
vacated, that our stay of mandate "serve[d] to stay Tuggle's
execution until the final disposition of any tinmely-filed petition

for certiorari in the Suprene Court." (Likewise, in ODell wv.

Net her| and, 94-4013(L), "by summary order w thout opinion or

di scussion," see Tuggle I, 116 S. C. at 5, we stayed our nandate

in order to allow time for the filing of a petition for
certiorari.) Wuen the Suprene Court finally corrected our m staken
belief that a stay of mandate operated as the functional equival ent

of a stay of execution, see Netherland v. Tuggle, 116 S. C. 1821

(1996) (Rehnquist, C.J., Crcuit Justice) ("Tugale I11"), we sinply
returned to our pre-Tuggle |I practice of routinely granting stays
of mandate and execution wthout analysis, having specially
appri sed counsel in nunerous pending capital cases of their need to

file notions for stay of execution separate from notions for stay



of mandate.? Indeed, the very next day after Tuggle 11l was

deci ded, we granted Tuggle hinself a stay of execution w thout a
single word of discussion or analysis of the Barefoot standards --

preci sely what the Suprene Court held in Tuggle | that we coul d not

do. See Tuggle v. Netherland, 94-4005 ("Tuggle IV").

Qur court's confusion, and consequent failure to abide by
Suprene Court precedent regarding the proper standards governing
stays of execution, persists tothis day. In his separate opinion,
Judge Wdener contends, notwithstanding the reaffirmtion of

Barefoot in Tuggle |, that Tuggle | itself nodified Barefoot sub

silentio so as to render Barefoot's three-part test disjunctive.
And, significantly, in a separate opinion entered today on the
Suprene Court's remand follow ng sunmary vacatur of our stay of
execution in Bennett v. Angel one, a panel adopts Judge Wdener's
"revised" standard as binding precedent for our entire court. See
Bennett v. Angel one, 95-4004 slip op. at * (Nov. 8, 1996).

Tuggle I, of course, did not nodify Barefoot, nor did it
purport to do so. In Tuggle |, the Suprenme Court made the sinple
point that our court had not "even attenpted to undertake the

three-part inquiry required by . . . Barefoot v. Estelle.” 116 S

. at 5. It then went on, in the very next sentence, to observe
that "[t]here is no hint" that our court found either that four

Menbers of the Suprenme Court would grant certiorari or that a

2 See Letter of Oct. 14, 1996 fromthe Clerk to Counsel in
Nos. 95-4003, Beaver v. Thonpson; 95-4016, Payne v. Net herl and; 95-
4004, Bennett v. Angel one; 94-4013, O Dell v. Netherland; 94-4005,
Tuggl e v. Netherl and; 96-6, Stewart v. Angel one; 96-5, Matthews v.
Evatt.




significant possibility of reversal existed. The full passage
reads as follows:
Nothing indicates that the Court of Appeals even
attenpted to undertake the three-part i nquiry required by
our decision in Barefoot v. Estelle. There is no hint
that the court found that "four Menbers of this Court
would consider the underlying issue sufficiently
neritorious for the grant of certiorari” or that "a
significant possibility of reversal" existed.

116 S. C. at 5 (citations omtted). Fromthe Court's use of the

term"or," instead of "and," Judge Wdener in this case and the
full panel in Bennett reason that Barefoot has been nodified.
Quite obviously, the Court was not, by its passing observation

summarily nodifying its semnal opinion in Barefoot. It was, by
way of expl anation, nerely enphasizing that we had anal yzed nei t her
of the two requirenents of Barefoot there in issue. It could have
been clearer, | suppose; however, there was no reason to be so. It
woul d never have occurred to the Court that its passage would be
m sread as it has been today.

The confusion that will be generated by today's panel opinion
in Bennett v. Angelone is conpounded by the fact that the pane
itself does not even apply the standard it adopts. If, as the
panel opinion holds, the Barefoot standard is indeed a disjunctive
one, then the panel incorrectly confines its inquiry to whether
there exists a significant possibility of reversal; as well, the
panel shoul d have consi dered whether, despite the unlikelihood of

reversal, four Menbers of the Suprene Court woul d nonet hel ess vote

to grant certiorari. (The panel's contention notw thstanding, we

are in no better position to "know] or intelligently ascertain[]

t he indi vi dual opinions of the Menbers of the Suprene Court,"” ante



at 5, as to whether they m ght reverse our opinion, than we are to
know or ascertain whether four of the Court's Menbers would vote to

grant certiorari.) Indeed, if the panel were correct, and the test

now truly is disjunctive, then a stay would enter in every single
capital case because Barefoot's first requirenent of "irreparable
harmf woul d al ways be net.

Here, Beaver asks us to stay both our mndate and his
execution, as we have routinely done in the past for others
simlarly situated. Despite what has been our general confusion,
the court is entirely correct to deny the | atter as unauthorized by
Suprenme Court precedent. Indeed, were we to grant the requested
stay of execution, this case would be indistinguishable fromthe

stay of execution entered by our court in Bennett v. Angel one, 95-

4004, the case here relied upon by Beaver, which was sumarily
vacated by the Suprene Court only a few days ago on the authority

of Tuqqgle |. See Angel one v. Bennett, 1996 W. 635020. Li ke the

order of stay in Bennett, Beaver's requested stay of execution in
the instant case is, sinply, insupportable under Tuggle I.
Now el even years ago, G egory Warren Beaver was convicted of
capital murder and sentenced to death for the nmurder of Virginia
State Trooper Leo Whitt. On August 22, 1996, we upheld Beaver's

capital nurder conviction and death sentence. Beaver v. Thonpson,

93 F.3d 1186, 1188 (4th G r. 1996). Not one nenber of the court
requested a poll of the court on whether to rehear the case en
banc, and, consequently, on Septenber 19, 1996, Beaver's petition
for rehearing and his petition for rehearing en banc were deni ed.

Beaver thereafter petitioned the court for a stay of mandate for 90



days "in order to prepare a neaningful Petition" for certiorari.

Wthout any discussion or explanation, we granted Beaver's
requested stay of mandate for 30 days under F.R A P. 41(b), and the
Commonweal th of Virginia subsequently schedul ed Beaver's execution
for Decenber 3, 1996 -- over 100 days after we upheld Beaver's
conviction and sentence. Not until the late afternoon of Cctober
30, the date that our nmandate was to have i ssued under the extended
deadline, did Beaver approach this court with this successive
notion for further delay of mandate and a new notion for stay of
execution.

The Suprene Court's cases "nmke clear that a Court of Appeals
should grant a stay [of execution] (to permt application for a

wit of certiorari) only in a special case -- a case presenting a

significant likelihood of [a] grant [of certiorari]." Angelone v.

Bennett, 1996 WL 635020 (Breyer, J., dissenting) (citing Tuggle I,
116 S. . 4). Obviously, this is not such an extraordi nary case.

The Court is all but certain to deny certiorari on Beaver's

| egal claimthat our interpretation of Cuyler v. Sullivan, 446 U.S.

335 (1980), is in error. The Suprene Court held in Cuyler that,

[I]n order to establish a violation of the Sixth
Amendnent, a defendant who raised no objection at trial
nmust denonstrate that an actual conflict of interest
adversely affected his | awer's performance.

446 U.S. at 348 (enphasis added). In our opinion that Beaver
proposes to challenge, we interpret this plain |anguage to require
t hat Beaver show an "actual conflict" and an "adverse affect.”
Beaver, 93 F.3d at 1192. Al though the dissenting opinion is
susceptible to different interpretations, even the dissent appears

to agree that this is the proper standard; as it says, Beaver "need



only “establish that an actual conflict of interest adversely
affected his |awer's performance.'" 93 F.3d at 1198 (quoting
Cuyler, 446 U. S. at 350).

To the extent that Beaver argues (and the dissent intended to

suggest) that no adverse effect on the | awer's perfornmance need be

shown, that arqunent i s possible only through a sel ecti ve guotation

fromthe Court's opinion in Cuyler on which the dissent purported

to rely. The dissent and Beaver quote the Court in Cuyler as
fol | ows:

G asser [v. United States, 315 U S. 60, 76 (1942)]
establ i shed t hat unconstitutional nmultiplerepresentation
is never harm ess error. Once the Court concl uded that
A asser's | awer had an actual conflict of interest, it
refused "to indulge in nice calculations as to the anount
of prejudice" attributable tothe conflict. The conflict
itself denonstrated a denial of the "right to have the
effective assistance of counsel."

93 F.3d at 1198 (citation omtted). The very next sentence in the
Suprenme Court's opinion, which both the dissent and Beaver omt,
however, reads:

Thus, a defendant who shows that a conflict of interest

actual ly affected the adequacy of his representation need

not denonstrate prejudice in order to obtain relief.
Cuyler, 446 U S. at 349-50. Fromthis onmtted sentence, it is
plain that the Court was not relieving a petitioner of his burden
of showing that a conflict adversely affected his |awer's
performance in sonme way, see, e.q., 446 U S. at 349 ("Since Dukes
did not identify an actual |apse in representation, we affirned the
denial of habeas corpus relief.”), but only of any burden of
showi ng that prejudice resulted fromthat effected perfornmance.

In short, Beaver's argunent, which quite obviously confl ates

the "adverse effect” and "prejudice" prongs of the inquiry under



Cuyler, cannot be reconciled with either the express |anguage of
Cuyler or the Court's other Sixth Arendnent ineffective assistance
of counsel authorities. Contrary to Judge Hall's suggestion, no
"clarification" of Cuyler is needed.

The subsidiary question of whether Beaver's counsel's
performance was in fact affected by any conflict is, of course, a
routine, highly fact-specific inquiry, and here, at any rate, there
is no evidence at all that counsel's performance was in any way
adversely affected. Thus, this question is |ikew se unworthy (as
a predictive matter) of Suprene Court review, its resolution
ultimately having little or no inpact beyond the facts of this
particul ar case.

For these reasons, | concur in the court's denial of Beaver's
notion for stay of execution.

Even though, as Judge Hall notes, it is "of little
consequence,” | would al so deny the notion for an extension of the
stay of our mandate. Only several weeks ago, we denied Beaver's
notion for a stay of nandate beyond the 30 days contenpl ated by
F.RAP. 41(b), which provides that a "stay [of nmandate] cannot
exceed 30 days unless the period is extended for cause shown.™
Absol utely nothing has changed in the intervening weeks since we
denied that notion. There was no "cause" for staying our nandate
for the requested tine period then, and there is none today.

It seens clear to me that, when all is said and done, Beaver's
counsel is engaged in the rather transparent and oft-repeated

effort to delay Beaver's execution as long as possible through



seriatimnotions -- wthout regard to the processes of either this

court or the Suprenme Court.



