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OPINION
NIEMEYER, Circuit Judge:

Cordell Smith was convicted of drug trafficking and fire-
arms offenses, and the district court sentenced him to 197
months’ imprisonment. On appeal, Smith contends (1) that the
district court erroneously allowed a government witness to
testify, in violation of the "best evidence rule,” Federal Rule
of Evidence 1002, about the place where the firearms were
manufactured in order to demonstrate that they traveled in
interstate commerce; and (2) that the district court, in sentenc-
ing him, erred in presuming the reasonableness of his sen-
tence because it fell within the Sentencing Guidelines range.

We find no violation of the "best evidence rule,” but we
agree that the district court apparently presumed that a sen-
tence within the Guidelines range was reasonable. Accord-
ingly, we affirm Smith’s conviction, vacate his sentence, and
remand for resentencing.

During a search of Smith’s apartment in Charlotte, North
Carolina, on November 9, 2005, police recovered, among
other things, crack cocaine, marijuana, electronic scales, drug
paraphernalia, two loaded handguns, two shotguns, ammuni-
tion, and cash. Smith was indicted on three counts charging
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him with (1) possessing with intent to distribute a quantity of
crack cocaine, in violation of 21 U.S.C. §841(a), (b); (2)
using and carrying one or more firearms during and in relation
to a drug-trafficking crime, in violation of 18 U.S.C.
8 924(c)(1); and (3) possessing one or more firearms, having
been previously convicted of a felony, in violation of 18
U.S.C. §922(g).

To prove at trial the interstate nexus element of the felon-
in-possession count, the government presented the testimony
of Special Agent Andrew Cheramie of the Bureau of Alcohol,
Tobacco, Firearms and Explosives ("ATF") that the firearms
recovered from Smith’s apartment had been manufactured in
States other than North Carolina. Smith’s attorney objected to
the proposed testimony of Special Agent Cheramie on the
ground that it would violate Federal Rule of Evidence 1002,
which he referred to as the "best evidence rule." He argued
that Cheramie’s testimony based on written reference materi-
als and ATF computer databases, none of which were offered
into evidence, violated the rule. The district court overruled
the objection and allowed Cheramie to testify without requir-
ing him to introduce any reference materials into evidence.

The jury convicted Smith on all counts, and the district
court sentenced him to 197 months’ imprisonment, a sentence
at the top of the Sentencing Guidelines range. This appeal fol-
lowed.

Smith contends first that the district court erred in overrul-
ing his objection to the testimony of Special Agent Cheramie
about where the firearms were manufactured to prove the
interstate nexus of the four firearms seized from Smith’s
apartment—as necessary for a violation of 18 U.S.C.
§ 922(g). Smith contends that the district court’s ruling vio-
lated Federal Rule of Evidence 1002, and therefore that his
felon-in-possession conviction should be vacated.
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At trial, the government sought to qualify Special Agent
Cheramie "as an expert in the analysis of the location of
where firearms are manufactured,” and counsel for Smith con-
ducted voir dire eliciting the fact that Special Agent Cheramie
relied on reference materials, as well as an examination of the
firearms themselves, to determine where the firearms were
manufactured. Cheramie explained that he examined the fire-
arms themselves, obtaining the manufacturers’ names and, on
three of the four firearms, the serial numbers. He then con-
sulted published materials on the origins of firearms, a refer-
ence book, which he had with him in the courtroom, and an
ATF computerized database that had been compiled "over
many, many years as agents have done this practice and had
communication with various firearms manufacturers from
around the world." Counsel for Smith then objected to the
proposed testimony, stating, "l think the testimony violates
the best evidence rule, Rule 1002. The witness is essentially
repeating things that he’s read in documents, that he could
bring and that the jury could look at them and make that judg-
ment. And instead he’s just repeating that information for us."”
The district court overruled Smith’s objection and allowed
Special Agent Cheramie to testify, stating, "the court will not
designate the witness as an expert in interstate nexus, but the
witness can testify from his training and experience at ATF
where he specifically said he had specialized training in inter-
state nexus, where he can testify as to what conclusions he
would draw from his training and experience as to whether
these weapons traveled in interstate commerce."

Special Agent Cheramie then testified that "based on [his]
training and experience,” he was able to determine that
Smith’s Talon Industries Model T200 pistol was manufac-
tured in Montana; the Ruger P85 Mark 11 pistol was manufac-
tured in Prescott, Arizona; the Winchester Model 12 shotgun
was manufactured in New Haven, Connecticut; and the High
Standard Model K1200 shotgun was manufactured in Ham-
den, Connecticut. On cross examination, Special Agent
Cheramie acknowledged that he had never been to any of the
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factories that manufactured the firearms, nor had he talked to
any of the employees at those factories.

Smith argues that "the materials on which Cheramie relied
were clearly ‘writings” or ‘recordings’ under Rule 1001" and
therefore "Cheramie’s testimony plainly sought to prove the
content of writings or recordings because Cheramie himself
had no independent, first-hand knowledge of where the fire-
arms were manufactured,” in violation of Rule 1002. He states
that "the district court’s conclusion that Cheramie’s testimony
was the ‘best evidence’ of the information in books and files
IS unsustainable.” Smith asserts that the district court, in
allowing Special Agent Cheramie to testify without requiring
production of the originals or copies, erred "as a matter of
law."

Smith’s argument, however, appears to rest on a miscon-
ception of the "best evidence rule” and Rule 1002. In assert-
ing that Cheramie should not have been allowed to testify to
the fact of a firearm’s place of manufacture without introduc-
ing the writings and other materials from which he learned
that fact, Smith suggests that the best evidence rule required
the government to introduce the best evidence of that fact, i.e.,
the writings and other materials from which Cheramie learned
the fact, especially when Cheramie did not have personal
first-hand knowledge of the fact. But Federal Rule of Evi-
dence 1002 is not nearly so broad.

Federal Rule of Evidence 1002 provides in pertinent part:
"To prove the content of a writing, recording, or photograph,
the original writing, recording, or photograph is required.” As
the Rule’s language states, the Rule applies to the circum-
stance where the proponent seeks "to prove the content” of a
document. The Rule exists to afford guarantees against inac-
curacies and fraud by requiring that the original of the docu-
ment be offered, subject to exceptions in Rule 1003 (allowing
the use of duplicates) and Rule 1004 (providing exceptions to
the requirement of an original). See generally Fed. R. Evid.
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1001 advisory committee’s note. Thus it is more accurate to
refer to Rule 1002 as the "original document rule,” not the
"best evidence rule." See 2 Kenneth S. Broun, McCormick on
Evidence 8§ 231 (6th ed. 2006); see also Seiler v. Lucasfilm,
Ltd., 808 F.2d 1316, 1318 (9th Cir. 1986) ("Dating back to
1700, the rule requires not, as its common name implies, the
best evidence in every case but rather the production of an
original document instead of a copy. Many commentators
refer to the rule not as the best evidence rule but as the origi-
nal document rule™).

In this case, the government never sought to prove the con-
tent of any writing or recording relating to the firearms or
their places of manufacture. It sought only to prove the fact
that the firearms were manufactured in States other than
North Carolina, where they were recovered during the search
of Smith’s apartment. The place of the firearms’ manufacture
was a fact existing independently of the content of any book,
document, recording, or writing. Just because Special Agent
Cheramie consulted books and computer databases in reach-
ing his conclusion about the firearms’ place of manufacture
does not mean that his testimony was offered "to prove the
content” of the books and computer files. Accordingly, Rule
1002 did not require submission of the books and computer
files into evidence. See United States v. Sliker, 751 F.2d 477,
483 (2d Cir. 1984) (no need to introduce original bank insur-
ance policy just because witness testified to the fact the bank
was insured); cf. United States v. Alexander, 326 F.2d 736,
740 (4th Cir. 1964) (proving the contents of a check); see gen-
erally 2 McCormick on Evidence 8§ 234 (entitled "What con-
stitutes proving the content"”).

Thus the district court did not violate Rule 1002 in overrul-
ing Smith’s objection to Special Agent Cheramie’s testimony.

"
Smith also challenges his sentence, arguing that the district

court inappropriately presumed the reasonableness of his sen-
tence because it fell within the Sentencing Guidelines range.
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After determining that the Sentencing Guidelines range
applicable to Smith was 170 to 197 months’ imprisonment,
the district court stated:

That’s a range that shows the Court what might be
a reasonable sentence, and it is viewed under the law
as a presumptively reasonable sentence because
that’s what this Court is supposed to do; it’s to sen-
tence you to a reasonable amount of time.

The court then selected a sentence at the top of the Guidelines
range.

While an appellate court reviewing a sentence may pre-
sume that the sentence within a properly calculated Guide-
lines range is reasonable, see United States v. Go, 517 F.3d
216, 218 (4th Cir. 2008), the sentencing court may not, in sen-
tencing a defendant, rely on this presumption. See Gall v.
United States, 128 S. Ct. 586, 596-97 (2007) (citing Rita v.
United States, 127 S. Ct. 2456 (2007)). Rather the sentencing
court must "first calculate the Guidelines range, and then con-
sider what sentence is appropriate for the individual defendant
in light of the statutory sentencing factors, 18 U.S.C.
8 3553(a), explaining any variance from the former with ref-
erence to the latter.” Nelson v. United States, 129 S. Ct. 890,
891-92 (2009) (per curiam).

Because the district court’s statement in sentencing Smith
suggests that the court improperly presumed that a sentence
within the Guidelines range would be reasonable, we vacate
Smith’s sentence and remand for resentencing.

AFFIRMED IN PART,;
VACATED AND REMANDED IN PART



