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OPINION
PER CURIAM:

In United States v. Commonwealth of Virginia, 976 F.2d 890 (4th
Cir. 1992), we held that single-gender education is pedagogicaly jus-
tifiable for both males and females, and therefore that “the homogene-
ity of gender in the process, regardless of which sex is considered"
warrants a state's offering single-gender education. Id. at 897. But
because the Commonwealth of Virginia was offering single-gender
education to males at Virginia Military Institute (VMI) without offer-
ing single-gender education anywhere in the state to females, we
found that it was violating the Equal Protection Clause of the Four-
teenth Amendment. We remanded the case to the district court with
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instructions to require Virginia to formulate, adopt, and implement a
plan conforming with the Equal Protection Clause. We concluded:

Consistent therewith, the Commonwealth might properly
decide to admit women to VM| and adjust the program to
implement that choice, or it might establish parallel institu-
tions or parallel programs, or it might abandon state support
of VMI, leaving VMI the option to pursue its own policies
as aprivate institution. Whileit is not oursto determine,
there might be other more creative options or combinations.

1d. a 900. The Supreme Court affirmed our judgment in United States
v. Virginia, 116 S. Ct. 2264, 2287 (1996).

On remand to the district court, Virginia developed a proposal to
establish the Virginia Women's I nstitute for Leadership (VWIL), a
parallel program at Mary Baldwin College, providing women with
single-gender education together with special leadership training. Vir-
giniadid not, however, propose to duplicate the military-type training
offered at VMI. Following atrial, the district court approved the
VWIL plan and directed Virginia "to proceed with all deliberate
speed . . . to have the Plan operational for the academic year com-
mencing in the Fall of 1995." United States v. Commonwealth of
Virginia, 852 F. Supp. 471, 485 (W.D. Va 1994).

On appeal, we affirmed the district court's judgment. United States

v. Commonwealth of Virginia, 44 F.3d 1229 (4th Cir. 1995). Applying
an expanded intermediate scrutiny test to the state's program, we con-
cluded:

[1]f the conditions that we impose below are fulfilled, the
opportunities that would be open both to men and women
are sufficiently comparable. We therefore are satisfied that
the special intermediate scrutiny test defined for this case
has been met, insofar as a proposed program can meet this
test, by the VWIL program proposed at Mary Baldwin Col-

lege.

1d. at 1241. The conditionsto our approval were that the program be
"headed by awell-qualified, motivated administrator”; that the pro-
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gram be "well-promoted to potentially qualified candidates'; that the
program include an adequate funding commitment; and that the pro-
gram be reviewed on a continuing basis by qualified professional edu-
catorsto assure that it remains "aimed not only at providing a quality
bachelor's degree but also at affording the additional element of
taught discipline and leadership training for women." 1d.

In United States v. Commonwealth of Virginia, 116 S. Ct. 2264
(1996), the Supreme Court reversed our judgment, holding that the
VWIL program at Mary Baldwin College was not an adequate rem-
edy for the equal protection violation. Writing for the Court, Justice
Ginsburg reasoned:

In myriad respects other than military training, VWIL

does not qualify as VMI'sequal. VWIL's student body, fac-
ulty, course offerings, and facilities hardly match VMI's.
Nor can the VWIL graduate anticipate the benefits associ-
ated with VMI's 157-year history, the school's prestige, and
itsinfluential alumni network.

1d. at 2284. The Court aso found no "persuasive evidence" in the
record that VMI's male-only admission policy furthered a state policy
of diversity. Id. at 2279. At bottom, the Court concluded that Virginia
had "shown no “exceedingly persuasive justification’ for withholding
from women qualified for the experience premier training of akind
VMI affords.” Id. at 2287. The Court remanded the case for further
proceedings consistent with its opinion. Id.

We now vacate the district court's judgment and remand this case

to require Virginiato formulate, adopt, and implement a plan that
conforms with the Equal Protection Clause of the Fourteenth Amend-
ment as applied to this case by the Supreme Court.

IT 1S SO ORDERED
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