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OPI NI ON
W DENER, Circuit Judge:

Def endants appeal from judgnents agai nst themon state-law tres-
pass and civil RICOclains, assigning numerous errors conm tted by
the district court. For the reasons stated below, we reverse in
part and

vacate and remand in part.

Plaintiff Palnmetto State Medi cal Center is a South Carolina corpo-

rati on whi ch provi des gynecol ogi cal services, including abortions,

to

its patients. Defendants originally were 66 individual s who oppose
abortion and two anti-abortion entities, Operation Lifeline and
Oper a-

tion Rescue. On April 28, July 5 and July 8, 1989, anti-abortion
protestors denonstrated at the Palnetto clinic. Palmetto all eges
t hat

on each of these dates sone or all of the defendants, participating
with Qperation Rescue, trespassed on Pal netto property, bl ocking
t he

entrance and preventing its patients fromentering.

As a result of the protests, Palnetto filed an eight-count
conpl ai nt

agai nst defendants in the district court. The only clainms at issue
on

appeal are state-law trespass clains against 41 individuals,
Operati on

Lifeline, and Operation Rescue, and civil RI COcl ai ns agai nst four
of the individual defendants and Operation Rescue. 1

At trial, Palmetto called six defendants to the stand to testify.2
Pal -

netto al so call ed Lorraine McCGuire, an enpl oyee at the clinic, and
I ntroduced nunerous exhibits. At the close of Palnetto' s case,
def en-

1 The district court granted directed verdicts to the defendants on
Pal -

netto's clains of state-law nuisance, assault and battery, and
Interfer-

ence with contract, as well as on Pal netto's claimof conspiracy to
interfere with civil rights under 42 U S.C. 8 1985. These orders
have not

been appealed. No RICO claim was asserted against Operation
Li feline.

Accordingly, that matter was not submtted to the jury, and no Rl CO
j udgnent was entered agai nst Operation Lifeline.

2 The testifyi ng def endants were Anne Schell, WIliamGautsch, Ml -
vin Daniel, Mchael Coer, Dan Brooks, and Joy Vaughn. O these,



M ss
Schell, Brooks, and Gautsch were also named as defendants in

Pal net -
to's RICO claim



dants noved for judgnent as a matter of |aw on the trespass and
RICO clains. Before ruling on the notion, the district court
suggest ed

that Palnmetto needed to introduce additional evidence of
def endant s’

arrests and convi ctions for crimnal trespass. Defendants objected
to

the introduction of this evidence on the court's own notion after
t he

cl ose of Palnmetto's case, but the objection was overrul ed.

The trespass cl ai nrs agai nst 25 of the defendants did not go to the
jury. 3 The remai ni ng def endants rested wi t hout putting on evi dence,
and the case was submtted to the jury. The jury found the
remai ni ng

defendants |iable for trespass and awarded total s of $2, 150 act ual
and

$43, 500 punitive damages. The jury al so found Operation Rescue,
Dan Brooks, WIIliamGautsch, Anne Schell, and Steven Lefem ne |li a-
ble for RICOviolations,4 with total actual damages of $25, 000. The
district court trebled this amobunt for total RICO damages of
$75, 000.

Def endants appeal, alleging several errors commtted by the
di strict

court. Briefly, defendants argue that the district court erred in
denyi ng

def endants' notion to conpel discovery of theidentities of certain
Pal netto patients, in admtting statistical evidence relating to
Pal et -

to's loss of clientele on the dates in question, in denying
def endant s’

notion for judgnent as a matter of |law on the trespass and RI CO
clainms, in reopening Palnetto's case and admitting defendants’
answers to Pal netto' s requests for adm ssions, incharging the jury
on

3 The district court, with Palnetto's consent, granted judgnent as
a

matter of law in favor of 24 defendants on Palnetto's clainms of

trespass,

and Palnetto does not appeal these orders. In addition, the
trespass and

RI CO cl ai ms agai nst defendant Carol WIkins were dism ssed during
trial dueto Mss WIkins' intervening personal bankruptcy filing.

4 The jury found in favor of defendants G enda Hawkins, Walter
League, and Elizabeth Wal sh on the RI CO clai ns. The cl ai m agai nst
t he

ei ght h i ndi vi dual Rl COdefendant, Carol WI ki ns, was di sm ssed. See
supra note 3. Little or no proof was offered by Pal netto as to what
man-

ner of organization best fits Operation Rescue or Operation



Lifeline. The

conplaint calls themvoluntary associ ati ons, the answer indicates
t hat

each of those entities is a sole proprietorship, and if both are
true, each

woul d seemto be able to hold "a |l egal or beneficial interest in
property"

under section 1961(3). No objection having been taken by Operation
Rescue or Operation Lifeline to the nane under which it was sued,
we

will |eave any dispute with respect to that question for another
day.



the effects of those admi ssions, in charging the jury on the
effects of

a South Carolina real -property statute on the scope of Palnetto's
| ease, and in refusing to allow defendants to testify as to their
reli-

gi ous convi cti ons. Finally, def endant s chal | enge t he
constitutionality

of RICO as applied to the facts of this case. W address these
chal -

| enges bel ow.

| . TRESPASS

In South Carolina, "[a]lthough the entry by a person on the prop-
erty of another may initially be |l awful, the person becones a tres-
passer when the person fails to depart after being asked by the
owner

toleave." Wight v. United Parcel Serv., Inc., 445 S. E. 2d 657, 659
(S.C. . App. 1994). For purposes of our analysis of the propriety
of

t he judgnment agai nst defendants on Palnetto's trespass clains, we
wi || divide the defendants into three groups: the 35 non-testifying
I ndi vi dual defendants, the six testifying individual defendants,

and the

two organi zations.

A. Answers to Request for Adni ssions

At the close of Palnetto's case, defendants noved for judgnent as
a matter of |awon both the trespass and Rl CO causes of action. The
court then discussed the |ack of evidence supporting Palnetto's
tres-

pass clains, particularly relating to the defendants who had not

t aken

the stand to testify. The district court granted a recess to all ow
t he

plaintiff to produce evidence to avoid a directed verdict. Palnetto
returned with defendants' answers to requests for adm ssion,

speci fi -

cally answers 12 and 13. Answers 12 and 13 are as follows, as to
each

of the individual defendants:

12. That this Defendant has been charged with the crine
of crimnal trespass, in accordance with Section 16-11-610,
in the Gty or County of Geenville, South Carolina.

Answer: Admtted.
13. That this Defendant has been convicted of the crine of

crimnal trespass, pursuant to Section 16-11-610, inthe Gty
or County of Geenville, South Carolina.






Answer: Admtted.

Def endants objected to the adm ssion of these adm ssions as evi -
dence and argue on appeal that the district court erredin allow ng
Pal -

nmetto to i ntroduce the answers. W agree. Taken together, answers
12

and 13 establish only that defendants have been convicted of
crim nal

trespass in or around Geenville, South Carolina. Nothing in the
record, for any defendant, ties the conviction admtted i n answer
13

to the alleged trespasses at the Palnetto clinic on the dates in
ques-

tion.

Based on the evidence in the record, the jury could not find that
t he

answers to the requests for adm ssion are probative of plaintiff's
cl ai mt hat defendants trespassed onthe plaintiff's property onthe
dates in question. As to the defendants who did not testify, there
sim

ply i s no ot her evidence of trespass in the record, as the district
court

recogni zed at trial. As to these defendants, then, the answers to
t he

requests for adm ssions were irrel evant under Fed. R Evid. 401 and
shoul d not have been admitted. Although there is evidence in the
record fromwhich ajury couldinfer that the testifying defendants
did

trespass on the plaintiff's property on the dates in question, see
infra

Part 1.C, none of the evidence ties the conviction admtted in
answer

13 to the Palnmetto clinic or to any of the dates alleged in
Pal netto's

conplaint.5 Thus, as to these defendants, as well, the answers to
t he

requests for adm ssion were irrelevant. We therefore hold that the
di s-

trict court erred in admtting, at the close of plaintiff's
evi dence,

answers 12 and 13 to plaintiff's requests for adm ssions.

B. Jury Instructions

Havi ng determ ned that the adm ssion of defendants' answers to
plaintiff's requests for adm ssions was error, we nust now
determ ne

5 W note by way of exanple that several of the testifying
def endant s
admtted involvenent in, and arrest resulting from protests at



anot her

abortion clinic in Geenville, South Carolina. Answers 12 and 13
are

conpletely consistent with events that occurred at that other
| ocati on.

Plaintiff sinply never established, as was its burden, that the
arrests and

convictions to which defendants adm tted occurred with respect to
pl ai n-

tiff's clinic on any of the rel evant dates.
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the effect of this error. Defendants argue that the district
court's jury

charge was in error as it relates to the answers to plaintiff's
requests

for adm ssions. The court instructed the jury as foll ows:

Under the law, through their attorney, they admtted crim-
nal trespass in this particular case. The effect of those
adm ssions in a court of law requires no further proof,
requires no further evidence. As a matter of |law, that partic-
ular fact is admtted.

(enphasis added). It is at once apparent that this instruction

even if

it did not, very nearly directed a verdict for the plaintiff on the
tres-

pass count. We agree that this instruction was erroneous. As noted
above, the adm ssions established no nore than that these
def endant s

have been convi cted of crim nal trespass in or around G eenville on
an unspecified date. The adm ssions do not establish, as the
di strict

court instructed, that the defendants trespassed”inthis particul ar
case," i.e., at the Palnmetto clinic on April 28, July 5, or July 8,
1989.

Because we are of opinion that the district court erred in
adm tting

the answers to Pal netto' s requests for adm ssion and ininstructing
the jury that no further evidence on the issue was needed, and
because

we have no doubt that this error was not harml ess, we nust at a
m ni -

mumvacate the jury's verdict findi ng each defendant |iable to Pal -
netto for trespass. W next address whether, as to each group of
def endants, the judgnent should be reversed or the case remanded
for

new trial .

C. Mdtion for Judgnent as a Matter of Law

Because no evi dence was presented that the non-testifying defen-
dants were present on Palnetto's property on the dates i n question
or

were in any way involved with Operation Lifeline or the incidents
of

April 28, July 5, or July 8, 1989, we hold that those defendants
notions for judgnent as a matter of |aw should have been granted.
Accordingly, we reverse the judgnents on Pal netto's trespass cl ai ns
agai nst defendants Tebra C oer, Benjam n Dawki ns, Janes Freenan,
G enda Hawki ns, Robin Henderson, Virginia Honol, Leonard Kull,
Ruthie Kull, Walter League, James Marlow, Beth May, Linville MI-
| er, Gerald Medford, Kenny McDowell, WIIiam Putnam G over






Owm ngs, Lu Rash, Sara Rollins, Raynond Sandford, Stephen Tim

mer man, Elizabeth Wal sh, Susie Wdgewood, Linda Hillyard, Steven
Lefem ne, Carolyn Fridal, Carrie Harrol, Albert Padgett, Kay
Padget t,

M chael Phillips, WIliam Raney, Billy Thanes, Catherine German,
Gary Hawkins, Brian Merritt, and David Schell

After review ng the testinony of the six testifying defendants, we
find that there was sufficient evidence, drawi ng all inferences in
Pal -

netto's favor, to submt the trespass clains against these
def endant s

tothe jury. Accordingly, we affirmthe district court's denial of

def en-

dants Anne Schel |, Dan Brooks, M chael Cloer, WIIliamGutsch, Joy
Vaughn, and Melvin Daniel's notions for judgnment as a matter of | aw
on Palnetto's trespass clains. Because of the district court's

error in

adm tting defendants' adm ssions 12 and 13 and in instructing the
jury on the effects of those adm ssions, however, the judgnent as

to

each of these defendants is vacated and the acti on remanded for new
trial on Palnetto's trespass cl ai ns.

Finally, we review the evidence agai nst Operation Rescue and
Operation Lifeline relating to trespass. There i s no evi dence t hat
Oper ati on Rescue trespassed or conspired to trespass on Pal netto's
property on any of the relevant dates. Plaintiff presented no
evi dence

at trial that Operation Rescue was affiliated with any individua
def endant or with Operation Lifeline, that Operati on Rescue knew of
t he organi zati on or executi on of OperationLifeline' s activities on
April 28, July 5, or July 8, 1989, or that Operation Rescue
provi ded

any support for those activities beyond the distribution of
literature.

None of this Iliterature could reasonably be construed as
partici pation

Inthe activities of April 28, July 5, or July 8, 1989 at Pal netto.
To

hol d Operation Rescue liable in these circunstances would be to
hol d

it liable for every act of trespass that occurs in protest of
abortion in

this country based solely on the exercise of its constitutional
right to

advocate generally the cessation of abortions. Accordingly, we
reverse the trespass judgnment agai nst Operation Rescue.

Because there is evidence fromwhich the jury could have found
that Operation Lifeline did participate in the protests of Apri
28, July

5, and July 8, 1989, with know edge that unlawful trespass m ght



occur, we w Il not reverse the trespass judgnent agai nst Qperation
Lifeline. However, as in the case of the individual testifying
def en-



dants, and because any judgnent agai nst Operation Lifeline need be
supported by their testinony, we vacate the trespass |udgnent
agai nst

Operation Lifeline and remand for new trial in the light of the
di strict

court's error in admtting the answers to Palnetto's requests for
adm ssion and in instructing the jury on the effects thereof.

1. R CO

The defendants al so argue that the district court should have
entered judgnment as a matter of lawin favor of Operation Rescue, 6
Dan Brooks, WIIliam Gautsch, Anne Schell, and Steven Lefenm ne on
t he RI COcount of Pal netto's conplaint. The district court properly
i nstructed the jury that the defendants had a Fi rst Amendnent ri ght
to protest but could not exercise this right in a way that
wrongful |y

infringed on Palnetto's right to provide abortion services.
Pal netto

al | eged that t he def endants exceeded t he boundari es of | awful First
Amendnent activity and violated 18 U.S.C. § 1962(c) and (d) 7 by
conmitting, or conspiring to commt, violations of the Hobbs Act,
18

U S.C 8§ 1951. Palnetto sought treble damages under 18 U.S. C

8§ 1964(c).

6 In their brief, the defendants argue that the RICO judgnent
agai nst

Qperation Lifeline should bereversed. Palnetto's brief alsorefers
to the

RI CO j udgnent agai nst Operation Lifeline. However, no Rl CO judg-
ment was ent ered agai nst Operation Lifeline because it was never a
RI CO def endant. We wi ||l assune that these references to Operation
Life-

| ine are the typographi cal errors they obviously were. The case was
tried

with Operation Rescue as a RI CO defendant fromthe conplaint, the

jury
was SO instructed, the verdict formwas to that effect, and the
Rl CO j udg-

ment was agai nst Operation Rescue, not Operation Lifeline.
7 Subsections (c) and (d) read:

(c) It shall be unlawful for any person enployed by or
associ at ed
with any enterprise engaged in, or the activities of which

af f ect,

interstate or foreign comerce, to conduct or participate,
directly

or indirectly, in the conduct of such enterprise's affairs
t hr ough

a pattern of racketeering activity or collection of unlawf ul
debt .



(d) I't shall be unlawful for any personto conspireto violate
any
of the provisions of subsection . . . (c) of this section.

18 U.S. C. § 1962.



To prove a violation of 8§ 1962(c), Palnetto nust show that each
Rl CO def endant conducted an enterprise through a pattern of racke-
teering activity, Sedima, S.P.R L. v. Inrex Co., 473 U. S. 479, 496
(1985), and that Palnetto was injured in its business or property
as

the result of such conduct. See 18 U.S.C. 8 1964(c); Sedim, 473
U. S.

at 496-97. To prove a RICO conspiracy under 8§ 1962(d), Palnetto
nmust show t hat defendants conspired to violate 8 1962(c).

Initially, Palmetto nust showan enterprise, whichis defined as an
ongoi ng organi zation, formal or informal, in which the various
asso-

ciates function as a continuing unit. United States v. Turkette,
452

U S. 576, 583 (1981). The enterprise nust be distinct fromthe per-
sons alleged to have violated § 1962(c). New Beckley Mning Corp

V. International Union, United Mne Wirrkers of America, 18 F. 3d
1161, 1163 (4th Cr. 1994); Busby v. Crown Supply, Inc., 896 F.2d
833, 840 (4th Cir. 1990); United States v. Conputer Sciences Corp.,
689 F.2d 1181, 1190 (4th Gr. 1982). Palnetto alleged in its com
pl ai nt that Operation Rescue was the RICOenterprise. Arecovery of
noney damages under 18 U.S.C. § 1964(c) is not against a RICO
enterprise, but agai nst a RI CO def endant who i s a "person enpl oyed
by or associated with" a RICO enterprise. 18 U S.C. § 1962(c).

To denonstrate a pattern of racketeering activity under § 1962(c),
Pal metto must prove that, at a m ninum each Rl CO defendant com
mtted two acts of racketeering activity within a ten-year peri od.
18

US C 8§ 1961(5). The predicate acts nust be related and nust
anmount

to or pose a threat of continued crimnal activity. See H. J. Inc.
V.

Nort hwestern Bell Tel. Co., 492 U S. 229, 240-43 (1989). Palnetto
al l eged extortion under the Hobbs Act, 18 U S.C. 8 1951, as the
rack-

eteering activityinthis case. Extortion, attenpted extortion, and
con-

spiracy to extort under the Hobbs Act are explicitly identified as
requi site predicate acts under 8 1961. 18 U S.C. § 1961(1)(B)

The record in this case, however, contains no evidence that Dan

Brooks, WIIliam Gautsch, Anne Schell, and Steven Lefem ne, or any
of them conducted Operation Rescue's affairs in violation of the
Hobbs Act because there is no evidence that these defendants con-
duct ed any of Operation Rescue's affairs whatsoever onthe dates in
guestion. Palnmetto sinply offered no proof to that effect.8 Because

8 Whether or not there may have been proof that the affairs of
Oper a-

tion Lifeline were operated in violation of RICOor that Operation
Life-
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Pal netto failed to prove an essential elenent of its RICOcl ai ns as
alleged in its conplaint, the RICO judgnents against Operation
Rescue, 9

Lef em ne, 10 Brooks, Gautsch, and M ss Schell cannot stand. See

R verwoods Chappaqua Corp. v. Marine Mdland Bank, 30 F.3d 339,
343 (2d Cir. 1994).

[11. OTHER | SSUES

On remand, we agree with the defendants that plaintiff cannot
recover danages based on the | oss of patients w thout identifying
who

those patients are and permtting inquiry as to why they did not
appear for their scheduled appointments at Palmetto's clinic
Pal netto

presented evi dence of differentials in patient attendance rates on
t he

line was a RICO enterprise are not questions before us, and we
express
no opi nion on them

9 In the appendi x to this opinion, we have |isted each reference in

t he

trial record to Operation Rescue. The judgnent agai nst Operation

Rescue

as a RICO enterprise nust be reversed in any event under New
Beckl ey

M ni ng, Busby, and Conputer Sciences, because the RI CO enterprise
must be distinct from the persons alleged to have violated §

1962(c).

New Beckl ey M ning, 18 F. 3d at 1163; Conputer Sciences, 688 F. 2d at

1191; see also Brittinghamv. Mbil Corp., 943 F.2d 297, 301 (3d

Gr.

1991).

Al so, we have found no evidence that Operation Rescue engaged in,
aut hori zed, advocated, conspired to commt, assisted in, or was
awar e of

any of the predicate acts alleged in this case. To the extent
plaintiff has

shown that Operation Rescue provided nonspecific literature to
Oper a-

tion Lifeline or expressed pl easure after the fact wwththeresults
of a rele-

vant protest and published those results, it engaged i n protected
activity

under the First Arendnent and not i n any Hobbs Act or ot her federal
vi ol ation.

10 W& further note that Lefem ne al so could not be |iable under
RI CO



I n any event because we have reversed the trespass j udgnent agai nst
hi m
and because there is no evidence what soever that he engaged in or
con-

spired to engage in any illegal acts. The only evidence in the
record at
trial nmentioning Lefemne is the appearance of his nanme and
t el ephone

nunber on a single Operation Lifeline docunent. Pl."'s Ex. 16. There

was
no proof before the jury establishing that Lefem ne even knew of

t he
exi stence of QOperation Rescue.

11



rel evant dates from1988 to 1989, which it offered as proof of dam
ages. Absent inquiry as to why the patients mssed their
appoi nt nent s,

however, we find this evidence speculative at best and thus
I nsuffi -

cient as a matter of lawto establish the financial |oss suffered
by Pal -

nmetto as the result of defendants' conduct. Suppose, for exanpl e,
one

of the patients m ssed her appointnment because of a sick child.
That

m ssed appoi nt nent coul d not be | aid at the door of the defendants.
Al so, suppose, for exanple, that another patient mssed her
appoi nt -

ment because of the pickets, having nothing to do wth any
trespass.

That, al so, could not be laid at the door of the defendants. Wile
adm tting evidence of m ssed appointnents mght well have been
within the discretion of the district court with respect to
rel evance,

admtting such evidence wthout permtting inquiry by the
def endant s

of the patients as to the reasons for m ssed appoi nt nents woul d be,
by the sanme token, an abuse of discretion.

W al so agree with defendants that the district court erred in
excluding their testinmony as to their religious notives, but only
i nso-

far as the testinony would have related to punitive damges. A
reli-

gi ous notive cannot shield the defendants fromthe consequences of
ot herw se unl awful activity. However, the Suprene Court has deci ded
that evidence of a defendant's state of mnd is admssible wth
respect

to an award of punitive damages. Herbert v. Land, 441 U S. 153,
162-63 (1979); Beckwith v. Bean, 98 U. S. 266, 274 (1879); accord,
Glbert v. Duke Power Co., 179 S.E.2d 729, 723 (S.C 1971) ("Wen
t he recovery of exenplary damages is sought . . . evidence of any
fact

which legitimately tends to show the notive and intent of the
def en-

dant in doing the act conpl ained of is adm ssible--as for exanpl e,
t he exi stence or absence of malice or other aggravations essenti al
to

the all owance of such damages."). Testinony about the defendants’
religious convictions presents evidence of their state of m nd and
t hus

i s adm ssible on the punitive damages question. Accordingly, the
tes-

ti mony shoul d have been adm tted, but only in connectionwith this
i ssue.

Finally, defendants argue that the district court erred in



I nstructing
the jury that South Carolina Code § 27-35-7011 "neans that the

prop-

11 In all cases of tenancy the owner, |andlord, or person

12



erty you are in possession of for tenancy purposes or used by you

shall be interpreted to come under the | ease." (enphasis added).

VWhile therecordis not clear, apparently there was di sagreenent at

trial as to whether or not a parking |ot supposedly used by
Pal netto

was a part of Palnetto's |eased property on which the abortion
clinic

was conducted. The | ease bet ween t he owner of the prem ses and Pal -

nmetto i s an exhi bit, and, absent expl anati on, whi ch does not appear

in the record, indicates that a building of 2,880 square feet is
100%

of the property included in the |ease. That, of course, would
excl ude

the parking lot. There was al so evi dence, however, which may have
tended to show that the property used by Palnetto included a
par ki ng

| ot, shown on a tax map, which was referred to by a wi tness and was
I ntroduced i nto evidence, but which does not appear in the record.

The apparent intent of the introduction of the tax map was to show
that the parking | ot used by Pal metto was, in fact, included inthe
| eased property. No instruction was given to the jury with respect

to

any di spute over the parking |ot.

I f there is di sagreenent between the parties, as there seens to be,
over whether or not the parking lot was a part of Palnetto's
property

on which it could prevent trespassing, that question may be tried
on

r emand.

The statute in question, which has not been construed by the South
Carolina courts, seens to us to be little, if anything, nore than
a

restatenent of the law that a tenant is estopped to deny his
| andl ord's

title. See Maples v. Spencer, 81 S.E. 483, 484 (S.C. 1914); M nor
on

Real Property 8§ 383 (2d ed. 1928). There was no issue in the case
whi ch has cone to our attention of any doubt that Palnetto held
what -

ever property it |leased under its |landlord. And the instruction
even

If incorrect and out of place, mght not be reversible error
Nevert he-

| ess, we recognize that that part of the instruction we have
italicized

entitled to possession shall be deened to be i n possessi on of
t he
real estate used or occupied by the tenant and the tenant



shal | be
deenmed to be hol di ng t hereunder.

S.C. Code § 27-35-70.
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m ght be quite damagi ng to the defendants. On remand, the district
court should not give any instruction on the statute mentioned
unl ess

it is related to something at issue in the case.

Finally, since there is no liability in this case under the R CO
st at -

ute, we should not, and do not, decide the questions raised by the
defendants wth respect to whether or not the statute is
constitution-

ally invalid as applied. Ashwander v. T.V. A, 297 U S. 288, 341, 347
(1936) (Brandeis, J., concurring).

I V. CONCLUSI ON

For the foregoing reasons, the trespass judgnments agai nst Opera-
tion Lifeline, Mss Schell, Mss Vaughn, Brooks, C oer, Gautsch,
and

Dani el are vacated and remanded for a new trial consistent with
this

opi nion. The trespass and Rl CO judgnents agai nst all the remaining
def endants are reversed.

On remand, the district court shoul d decide whether it will retry
t he

trespass judgnents nentioned just above against Mss Schell, Mss
Vaughn, Brooks, C oer, Gautsch, and Daniel, which were remanded
and not reversed, or whether it will dismss those trespass clains
as

pendent state clains.

REVERSED | N PART, VACATED I N PART,
AND REVMANDED W TH | NSTRUCTI ONS

14



APPENDI X

The follow ng summari zes all references to Operati on Rescue con-
tained in the record at trial. It is organized first by the
testi nony of

i ndi vi dual wi tnesses and then by trial exhibit nunber.

|. Wtnesses' Testinony

A. Anne Schell. Early in Mss Schell's testinony, plaintiff's
attor-

ney asked whet her Operation Lifelineis "an organi zati on that wants
to educat e people in Operati on Rescue or what's known as a rescue. "
J.A at 180. She responded that the purpose of what she does "is
try

to educate people about what abortion really is.”™ J.A at 180.
Pl ai n-

tiff's attorney also introduced questionnaires that Operation
Lifeline

had distributed to interested individuals (Pl."'s Exs. 35 and 36).
J. A

at 181-83. The questionnaires contain a space allowing an
i ndi vi dua

to indicate interest in Operation Rescue. J.A at 183, 464, 465.
The

attorney then asked whether M ss Schell knew what Operation Res-

cue is, and she answered, "That's a group of--1 guess it's the
national. . . . Wat | know about Operation Rescue, the national
or ga-

nization, is that they want to get the information out about
abortion.
It's not primarily to break laws." J. A at 183-84.

The attorney subsequently introduced another docunent entitled
"The Rul es of Rescue" and alleged that Operation Rescue produced
it (Pl.'s Ex. 49). J.A at 186-88. Mss Schell said she was not
sure if

that was so and al so deni ed that Operati on Rescue and Operation
Lifeline are sister organi zations. J. A at 188. She expl ai ned t hat
Oper -

ation Lifelineis "just a local group of people.” J. A at 188. She
st at ed

that Operation Lifelineis not affiliated with anybody and does not
have a nmenbership in or contribute funds to Operati on Rescue,

al though Operation Lifeline does obtain material from Operation
Res-

cue about abortion. J.A at 188. She said it is possible that
Operati on

Lifeline sends information to Operation Rescue but that she does
not

do so herself. J.A at 188-89. She testified that she has never
been on

a conference call with Randall Terry or other nenbers of Operation



Rescue but that she has heard "they" have them J.A at 189.

When the attorney introduced additional Operation Rescue materi al
di scussi ng what to do during a rescue and i n event of arrest (Pl."s

Exs.
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44 and 45), Mss Schell stated that the material was in Operation
Life-

line's files and that it was given to interested people. J. A at
190-91.

She denied that it was sent for the purpose of duplicating and
distrib-

uting to Qperation Lifeline nenbers. J. A at 191. She adm tted t hat
Oper ati on Rescue sent Operation Lifeline statistics onits National
Day of Rescue dated COctober 28, 1988 (Pl.'s Ex. 48). J.A at
192-94.

M ss Schell further acknow edged that she had nmet Joseph Fore-
man, who i s the southeast regional director for Qperation Rescue,
and

that she had received a letter containing a check fromthe pastor
of

Sout hsi de Baptist Church to help toward the expenses of having
For e-

man speak at a |ocal church (Pl.'s Ex. 23). J.A at 196, 200-01
206.

She reiterated, however, that Operation Lifelineis not affiliated
with

Qperati on Rescue. J. A at 206. She al so stated that Foreman i s not
a

director of Qperation Lifeline and that Operation Lifeline invites
"people froma lot of different organi zati ons to cone and speak to
our

people." J. A at 206. She cl ai med agai n that she di d know of Oper a-
tion Lifeline conpleting an QOperation Rescue questionnaire and
send-

ing it back to Operation Rescue (Pl."'s Ex. 20). J. A at 206-07. She
affirmed that she had received two editions of the "Rescue News-
Brief" (Pl."s Exs. 40 and 41), but she explained, "Alot of people
get

those. I"'mon the mailing list." J.A at 208.

She later testified that she has travel ed to Chicago and New York
and net with people from Operation Rescue there and stated that
Operati on Rescue's headquarters are in Binghanton, New York. J.A
at 212-13. She also said that she attended a protest organi zed by
Qperation Rescue in Atlanta. J. A at 214. She confirned that Opera-
tion Lifeline was set up after she had been to Atl anta and | ear ned
about QOperation Rescue. J. A at 214.

She di d not renenber ever referring to Operation Lifeline as a si s-

ter organization of Operation Rescue. J.A at 213. She further

st at ed

t hat al t hough Operation Lifeline and Operation Rescue do sone of

t he

same things they are not affiliated per se. J.A at 213-14. She
asserted

that there is no nenbership in Operation Rescue. J.A at 216. She
sai d she knows that Operation Rescue is a group, but she has never



filed any formal reports with them J.A at 218. Finally, she
adm tted

that Operation Lifeline has reported onthe activities of Qperation
Rescue leaders in its newsletter (Pl.'s Ex. 15). J.A at 219-20.
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B. WIlliam Foster Gautsch. Gautsch testified that he had partici-
pated i n an Operation Rescue rescue in New York City. J.A at 225.
He said he is not a nenber of QOperation Rescue. J.A at 227.

C. Melvin Earl Daniel. Daniel stated that he had never signed a
menbership card with Operation Rescue. J. A at 248.

D. Joy Vaughn. M ss Vaughn testified that to her know edge no
one affiliated with Operation Rescue was in Greenville County on
April 28, 1989 or in February 1989. J. A at 260. She said that she
was

not affiliated with Operation Rescue, had never contributed to
t hem

and was not on their mailing list. J. A at 260.

E. Mchael Carence Coer. There is no reference to Operation
Rescue in Dr. Coer's testinony.

F. Dan Wnston Brooks Jr. Brooks, Operation Lifeline's director,
acknow edged that he has attended Operation Rescue neetings, is
friends with Operation Rescue's Sout heast Regi onal Director Joseph
Foreman, and has traveled to Operati on Rescue headquarters in New
York. J.A at 272-73. He said he has received copies of a rescue
newsbrief from Operation Rescue and has sent statistica

I nformati on

to the group (Pl."s Ex. 11). J. A at 284. He confirned that he has
had

phone conferences with Operation Rescue | eaders but asserted that
they were not about organi zing rescues. J. A at 287.

He denied that he ever had tel econferences with Operation Res-
cue's | eader, Randall Terry, where the intent was to prevent physi -
cally individuals from obtaining an abortion or relating to
t respassi ng

intentionally on private property. J. A at 289. He said he has dis-
cussed coordinating trespassing on private property wth an
Qperation

Rescue menber to the extent that it m ght possibly occur, but not
as

an intention. J. A at 289. He denied that Operation Rescue ever
sent

Operation Lifeline information telling them a date it w shed for
t hem

to trespass on private property but affirmed that Operati on Rescue
had

designated a day for rescuing. J.A at 289-90.

He further stated that he had been arrested in Atlanta while
at t end-

ing an Operation Rescue protest. J. A at 294-95. He characterized
t he

17






cont act between Operation Lifelineand Operation Rescue as sporadic
rather than continuous. J.A at 295. He affirmed that Operation
Life-

| i ne periodically obtained information fromand sent statistics to
Qperation Rescue prior to April 28, July 5, and July 8, 1989. J. A
at

295. He deni ed that QOperati on Rescue ever sent gui delines to Opera-
tion Lifeline on how to conduct a rescue. J.A at 295.

G Lorraine D. MQuire. There is no reference to Operation Res-
cue in Mss MQuire's testinony.

1. Trial Exhibits

A Plaintiff's Exhibit 11--Operation Lifeline Newsletter Vol. 1,
%QTJ:A. at 442) (admtted into evidence J. A at 235). Sets forth
f?gélgh what happened nationally and locally for the National Day
%;scue. J.A 442. Refers to Operation Rescue protest activity in
Ehﬁéﬁ: Pennsyl vania. J. A at 443.

B. Plaintiff's Exhibit 15--Lifeline Letter 1/10/89 (J. A at 453)
(admtted into evidence J.A at 211). Refers to activities of

Qperation
Rescue | eaders in New York on January 12-14. J. A at 453.
Announces that Joseph Foreman will be in town on January 19 and

will give a speech on January 20. J. A at 453. A drawing in the
mar -

gin beside information on a January 21 abortion protest depicts a
sign

stating "Operation Rescue is Comng." J.A at 454.

C. Plaintiff's Exhibit 20--Blank Operation Rescue Questionnaire
(J.A. at 459) (admtted into evidence J.A at 207). Asks |ocal
rescue

| eaders or organizers to send in information on |awsuits and any
ot her

concerns. J.A at 459-60.

D. Plaintiff's Exhibit 21--Pi cketing Assignnent for Operation Life-
line (J.A at 461) (admitted into evidence J. A at 199). Not dat ed.
Asks individuals to pray for "Lifeline, Operation Rescue, and
ot hers

seeking to help in this fight." J. A at 461

E. Plaintiff's Exhibit 22--Lifeline Picket Pointers (J.A. at 462)

(admtted into evidence J. A at 200). Not dated. A drawing in the
mar -

gi n beside informati on on an unspeci fied aborti on protest depicts
a



sign stating "Operation Rescue is Comng." J. A at 462.
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F. Plaintiff's Exhibit 23--lLetter to Anne Schell fromDr. Walter
Har df ord of Sout hside Baptist Church in Geenville, S.C 1/13/19
(J.A. at 463) (admtted into evidence J. A at 201). Contains a
check

to help toward t he expenses of havi ng Joseph Foreman. J. A at 463.

G Plaintiff's Exhibits 35 and 36--Lifeline Questionnaires Com
pleted by Dayne Giffin and Mary Jane Freeman (J. A at 464, 465)
(admtted into evidence J. A at 182). One question asks whet her the
i ndividual is interested in Operation Rescue and is checked in the
affirmative on both fornms. J. A at 464, 465.

H Plaintiff's Exhibit 37--Picketinglnformationfor Lifeline (J.A.
at 466) (admitted into evidence J.A at 185). Not dated. Asks
i ndi vi d-

uals to pray for "Lifeline, Operation Rescue, and others seeking to
help in this fight." J.A at 466.

. Plaintiff's Exhibit 40--Operation Rescue NewsBrief April/ My
1989 (J. A at 467) (adnmitted into evidence J. A at 209). Sent to
Dave

and Anne Schell. J. A at 474. Contains no nention of South
Carol i na,

Qperation Lifeline, or the individuals named as Rl CO defendants. 1

J. Plaintiff's Exhibit 41--Operation Rescue NewsBrief June/July

1989 (J. A at 475) (admtted into evidence J.A at 209). Sent to
Dave

and Anne Schell. J.A at 482. Contains no nention of South
Carol i na,

Qperation Lifeline, or the individuals nanmed as Rl CO def endants.

K. Plaintiff's Exhibit 44--Informationentitled"Sanple-- Atlanta"
(includes flyer entitled "Operation Rescue Atlanta October 3-8")
(J. A

at 484) (admtted into evidence J. A at 192). Contains no nention
of

South Carolina, Operation Lifeline, or the individuals naned as
RI CO
def endant s.

L. Plaintiff's Exhibit 45--Information entitled "Sanple--Atlanta
(J.A. at 487) (admtted into evidence J.A at 192). Provides
gener al

I nformation on the crimnal process and bondi ng procedure. J. A at
487. A special note at the head of the docunent states, "Operation

1 The phrase "individuals named as RI CO defendants" refers to Dan
Brooks, WIIliam Gautsch, Steven Lefem ne, and Anne Schell.
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Rescue cannot guarantee what the systemw || do. The follow ng
stat enents are based upon our previous experienceinAtlanta."” J. A
at 487.

M Plaintiff's Exhibit 49--Rules of Rescue (J.A at 490) (admitted
into evidence J.A at 190). Discusses in general terns how to
behave

during a rescue, what to expect after arrest, and what parti ci pant
needs for prison. J.A at 490-91. The only reference to Operation
Res-

cue appears in the third sentence of the docunent's third
par agr aph:

"I f you have not been assigned to do nedia interviews by Operation
Rescue, please direct these reporters to those assigned to do

i nter-
views." J.A at 490.
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