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OPI NI ON
MURNAGHAN, Circuit Judge:

Plaintiffs-Appell ees Johnni e and Nancy Canady (the" Canadys")

held a third-priority deed of trust on a parcel of real estate.
Because

they feared that the property did not contain enough equity to
secure

their third-priority deed of trust, they enteredinto a contract to

pur -
chase the first-priority deed of trust from Crestar Mortgage
Cor por a-
tion ("Crestar"). Due to a clerical error, however, when the
Canadys

paid the purchase price for the first-priority deed of trust,
Crestar m s-

takenly cancelled the first-priority deed of trust rather than
assi gni ng

It to the Canadys as the contract provided. Crestar, as it turned
out,

could not correct its m stake because the owners of the property
filed

for bankruptcy the next day.

The Canadys filed suit and all eged a breach of contract claimand
an unfair trade practices claim pursuant to the North Carolina
Unf air

and Deceptive Trade Practices Act ("UTPA"), N.C. Gen. Stat. § 75-
1.1 (1995). The district court granted summary judgnent to the
Cana-

dys and awar ded conpensatory damages plus interest, but the court
deni ed the UTPA claim Crestar has now appeal ed t he anmount of
conpensatory damages that the district court awarded, and t he Cana-
dys have <cross-appealed the interest <calculation and the
di sposition of

the UTPA claim For the reasons stated below, we affirmin part,
reverse in part, and remand for further proceedings.

l.
G en and Sandra Magill (the "Magills") owned real estate in Nags

Head, North Carolina subject to three deeds of trust. Crestar held
t he






first-priority deed of trust (the "Crestar Deed of Trust"), David
and

Janet Stornms held the second-priority deed of trust (the "Storns
Deed

of Trust"), and the Canadys held the third-priority deed of trust
(the

"Canady Deed of Trust"). In May 1993, the Canadys, concerned that
the Magills did not have sufficient equity in the property to
pr ot ect

their third-priority deed of trust, contracted with Crestar to
pur chase

the first-priority Crestar Deed of Trust for $53,511. 30.

On May 27, 1993, the Canadys tendered $53,511.30 to Crestar.

Due to a clerical error, however, Crestar mstakenly treated the
Cre-

star Deed of Trust as paid off instead of assigning it to the
Canadys

as the contract provided. On July 19, 1993, Crestar cancelled the
Cre-

star Deed of Trust. The next day, the Magills filed for bankruptcy,
which froze the liens on the property and barred Crestar from
correct-

ing its m stake. The Canadys | earned of Crestar's m stake on July
28,

1993, and t hey demanded that Crestar refund the $53, 511. 30 pur chase
price on August 10, 1993. In February 1994, Crestar offered to
ref und

t he $53,511. 30, but the Canadys declined the of fer because Crestar
refused to pay interest on the noney.

The bankruptcy trustee sold the property to an unrelated third
party

for $63,000. After deducting sal es expenses, $55,000 remrained for
distribution to the estate's creditors. On April 1, 1994, the
bankr upt cy

trustee, the Canadys, and Crestar entered into a consent decree
I ssued

by t he bankruptcy court. The consent decree provi ded that Crestar's
prebankruptcy cancellation of the first-priority Crestar Deed of
Tr ust

rendered that deed of trust inoperative. The decree further
provi ded

that the Stornms Deed of Trust would take first priority and that
t he

Canady Deed of Trust would take second priority. Accordingly, the
trustee distributed $14, 899. 21 of the proceeds fromthe sal e of the
property to the Stornms to pay off the Storns Deed of Trust and
$33, 750 to the Canadys to pay off the Canady Deed of Trust.

On May 13, 1994, the Canadys sued Crestar in the Superior Court
of Dare County, North Carolina. They all eged breach of contract and
violations of the UTPA, NC GCen. Stat. 8§ 75-1.1 (1995). Crestar



renoved the action to the United States District Court for the
Eastern

District of North Carolina based on diversity of citizenship and
t he

requi site anount in controversy. After discovery, both Crestar and
t he

Canadys filed notions for summary judgnment on all issues.
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On Cctober 12, 1995, the district court entered summary judgnent
in favor of the Canadys on the breach of contract cl ai mand awar ded
$53,511. 30 i n conpensat ory damages plus interest at the |l egal rate
of

ei ght percent from August 10, 1993 through February 1, 1994. The
court granted summary judgnment in favor of Crestar on the UTPA
claim Crestar and the Canadys both appealed. W review the
di strict

court's grant of summary judgnent de novo. See Lone Star Steak-
house & Saloon, Inc. v. Alpha of Va., Inc., 43 F.3d 922, 928 (4th
Gr.

1995).

As not ed above, the district court awarded the full $53,511. 30 pur -
chase price of the Crestar Deed of Trust to the Canadys as
conpensa-

tory damages for Crestar's breach of the contract. The court
ref used

to reduce that award by t he $33, 750 t hat t he Canadys recei ved under
the former third-priority Canady Deed of Trust. The court hel d t hat
Crestar's m staken cancellation of the Crestar Deed of Trust was
"not

causally rel ated" to the anount that the Canadys recei ved under the
Canady Deed of Trust fromthe bankruptcy distribution.

North Carolina | aw provi des that the proper neasure of danages
for breach of contract is the anmobunt necessary to put the injured
party

In the sane nonetary position that it would have been in if the
breach

had not occurred. See Roberson v. Dale, 464 F.Supp. 680, 683
(MD. N C 1979); Weyerhaeuser Co. v. Godwin Bldg. Supply Co.,
234 S.E. 2d 605, 607 (N.C. 1977). Therefore, the plaintiff nust
prove

what she woul d have recei ved had t he contract not been breached and
what she did in fact receive. In order to prevent a double
recovery,

courts offset any anobunt that mtigates danmages fromthe damage
award. See Tillis v. Calvine Cotton MIIs, Inc. , 111 S E. 2d 606,
613-

14 (N.C. 1959).

The issue in the instant case is what the Canadys woul d have
received if Crestar had not breached the contract by cancellingthe
Crestar Deed of Trust. It seens clear to us that if Crestar had not
can-

celled the Crestar Deed of Trust, the Canadys woul d have recovered
under the Crestar Deed of Trust, but they would not have recovered
under the Canady Deed of Trust. At the tinme of the bankruptcy, the
payoff anpunt required to satisfy the Crestar Deed of Trust was






$57, 250. 96. The bankruptcy trustee sold the property to a di sinter-
ested third party for $63,000, and $55,000 remrmained for
di stribution

to the estate's creditors after the trustee deducted sales
expenses.

Therefore, if Crestar had not m stakenly cancell ed the Crestar Deed
of Trust and had instead assigned the deed to the Canadys as the
con-

tract provided, the Canadys woul d have received the $55, 000 sal es
proceeds under the Crestar Deed of Trust. That anount, however,
woul d have exhausted the sal es proceeds. The Storns woul d not have
recei ved any noney under the second-priority Stormnms Deed of Trust,
and t he Canadys woul d not have received any noney under the third-
priority Canady Deed of Trust. Thus, the district court erred when
It

hel d that Crestar's cancellation of the Crestar Deed of Trust was
" not

causal ly related” to the noney that the Canadys recei ved under the
Canady Deed of Trust. The Canadys woul d not have received any
noney under the Canady Deed of Trust if Crestar had not cancelled
the Crestar Deed of Trust. The Canadys therefore received a doubl e
recovery when the district court awarded the full $53,511. 30
pur chase

price in addition to the $33,750 that the Canadys had al ready
recei ved

under the Canady Deed of Trust. Since the Canadys only woul d have
recei ved $55,000 i f Crestar had not breached the contract, that is
al |

that the Canadys nmay recover. Thus, since the Canadys had al ready
recei ved $33,750, the nost that the district court should have
awar ded

was $21, 250.

The Canadys' argunents to the contrary do not persuade us. The
Canadys contend that they would have received nore than $55, 000

i f Crestar had not cancell ed the Crestar Deed of Trust. They claim
that if Crestar had assigned the Crestar Deed of Trust to them as
t he

contract provided, then they woul d have bid for the property at the
bankruptcy sale. They claim that they would have bid the sales
price

up to an amount sufficient to pay off all three liens on the
property,

an anount in excess of $105,000. They therefore contend that the
di s-

trict court correctly found that Crestar's cancellation of the
Crestar

Deed of Trust was "not causally related" to the noney that they
recei ved under the Canady Deed of Trust; they contend that they
woul d have recovered that noney even if Crestar had not breached
t he contract.

However, as stated above, the correct neasure of damages under



North Carolinalawis an amount sufficient to put the injured party
in



the nonetary position that it woul d have been in had t he breach not

occurred. See Roberson, 464 F.Supp. at 683. The Canadys therefore
bear the burden of proving what t hey woul d have received if Crestar

had not breached the contract. They proffered no evidence of the

mar -

ket val ue of the property or of another buyer that woul d have paid

a

hi gher pri ce.

The North Carolina Supreme Court has held that the price that a
purchaser voluntarily paid for real estate evidences the narket
val ue

of the property. See Heath v. Msley, 209 S.E. 2d 740, 741 (N.C
1974). In the instant case, the $63,000 that the trustee obtained
from

the disinterested third party at the bankruptcy sale is the only
evi -

dence in the record regardi ng t he market val ue of the property. The
Canadys did not produce any evidence that suggests a higher val ue
in

opposition to Crestar's sumary judgnent notion.

Thus, the only evidence in the record reveal s that the property was
worth only $63,000. If Crestar had not breached the contract, the
Canadys woul d have received $55, 000 under the Crestar Deed of
Trust after the trustee's deduction of the costs of the bankruptcy
sal e.

After the breach, they received $33, 750. Thus, in order to prevent

a
doubl e recovery, the district court should have only awarded
$21, 250.

That result seens particularly appropriate since the higher price
t hat

t he Canadys hypothecated would nerely |l ead themto pay out noney
so that it could be paid in to them

The district court awarded interest on the conpensatory damages
award at the | egal rate of eight percent fromAugust 10, 1993, the
dat e

t hat the Canadys denmanded a refund of their noney, through Febru-
ary 1, 1994, the date that Crestar offered to refund the purchase
pri ce.

The Canadys' notice of appeal asserted that the district court
erred in

"failing to award the Plaintiffs interest on their judgnent at the
con-

tractual rate of interest; [and] failing to award Plaintiffs
i nterest at

either the contractual rate or the legal rate from and after
February of

1994."



A

In their appellate brief, however, the Canadys failed to argue, or
even nmention, that the district court should have applied the
contrac-



tual rate of interest instead of the | egal rate of interest. Thus,
t he

Canadys have wai ved any argunent that the district court should
have

applied the contractual rate of interest. See Wllians v. Chater,
87

F.3d 702, 706 (5th Cr. 1996) (holding that issues raisedinnotice
of

appeal but not briefed on appeal are deened wai ved); Cunberl and
Farms, Inc. v. Montague Econ. Dev. and Indus. Corp. , 78 F.3d 10,
12

n.1 (1st Gr. 1996) (holding that appellant waived an i ssue raised
in

the notice of appeal when it did not refer to the issue in its
brief);

Tilsonv. Forrest City Police Dep't, 28 F. 3d 802, 806 n.8 (8th Cir.
1994) (holding that appellant waived issues that it raised in
noti ce of

appeal but failed to brief on appeal), cert. denied, 115 S. C. 1315
(1995). The Canadys conceded during oral argument that they had
wai ved any argunent regardi ng the contractual rate of interest, and
we therefore do not consider the issue.

B.

In their brief and during oral argunent, the Canadys presented two
argunents regarding thedistrict court'sinterest cal cul ati on. They
argued that the district court erred in holding that the interest
di d not

begin to run until August 10, 1993 when the Canadys denmanded a
refund of the purchase price, and they argued that the district
court

erred in holding that the interest stopped running on February 1,
1994

when Crestar offered to refund the purchase price. However, the
Canadys only designated the latter issue intheir notice of appeal.
They only appeal ed the portion of the district court's judgnment
t hat

failed to award interest after February 1, 1994; they did not
speci fi -

cally appeal the district court's starting date of August 10, 1993.
Thus, Crestar contends that the Canadys waived their right to
appeal

the starting date because they failed to specify theissueintheir
notice

of appeal .

W hol d, however, that the Canadys did not waive the issue. Fed-
eral Rul e of Appellate Procedure 3(c) sets out the requirenents for
a

notice of appeal:

A notice of appeal mnmust specify the party or parties taking



t he appeal by nam ng each appellant in either the caption or

the body of the notice of appeal. . . . A notice of appea
al so

nmust designate the judgnent, order, or part thereof

v



appealed from and nust nane the court to which the appeal
i s taken.

Fed. R App. P. 3(c) (enphasis added). In order to avoid technical
| npedi nents to appellate review, we construe Rule 3(c) |iberally.
See

United States v. Garcia, 65 F.3d 17, 19 (4th Gr. 1995).

In Foman v. Davis, 371 U S. 178 (1962), the Suprene Court
addressed the consequences of an appellant's failure to specify a
par -

ticular portion of a judgnent in a notice of appeal. The Suprene
Court held that courts coul d overl ook such a defect as | ong as the
faulty notice "did not mslead or prejudice" the appellee. [d. at
181.

I n reaching that conclusion, the Court stated:

It istoo late in the day and entirely contrary to the spirit
of the Federal Rules of Cvil Procedure for decisions on the
nerits to be avoided on the basis of . . . nere
technicalities.

"The Federal Rules reject the approach that pleading is a
ganme of skill in which one m sstep by counsel may be deci -
sive to the outconme and accept the principle that the purpose
of pleadingistofacilitate a proper decisiononthe nerits.”

Id. at 181-82 (quoting Conley v. G bson , 355 U S. 41, 48 (1957)).

Several courts of appeal have subsequently held that an error in
designating the i ssue appealed will not result in aloss of appeal
as

| ong as the intent to appeal a specific judgment can be fairly
i nferred and the appellee i s not prejudiced by the m stake.'" Lynn

n>

V.
Sheet Metal Workers' Int'l Ass'n, 804 F.2d 1472, 1481 (9th Gr.
1986) (quoting United States v. One 1977 Mercedes Benz, 708 F.2d
444, 451 (9th Gr. 1983)), aff'd, 488 U S. 347 (1989). See also
Badger

Pharmacal , Inc. v. Colgate-Palnmolive Co., 1 F.3d 621, 625-26 (7th
Cir. 1993). In determ ning whether "intent" and "prejudi ce" exist,
courts have exam ned "whet her the affected party had notice of the
i ssue on appeal; and . . . whether the affected party had an
opportunity

tofully brief the issue.
hel d

t hat when t he appel | ant addresses the nerits of a particul ar issue
in

her opening brief, "this is enough to denonstrate that the appell ee
had

notice of the issue and did not suffer prejudice .

Inc. v.

Cty of PalmDesert, 998 F.2d 680, 691 (9th G r. 1993).

ynn, 804 F.2d at 1481. Courts al so have

Leval d,







In the instant case, the Canadys argued the nerits of the starting
date of the interest issueintheir opening cross-appeal brief, and
Cre-

star fully responded to their claimin its brief. Thus, Crestar
clearly

had noti ce of the i ssue and was not taken by surprise or in any way
prejudi ced. Accordingly, the Canadys' failure to designate the
di strict

court's starting date for the interest in their notice of appeal
di d not

waive their right to assert the issue on appeal. W therefore
consi der

whet her the district court erredin setting both the starting date
and the

endi ng date for the interest.

C

The applicable North Carolina statute awards interest on damages
resulting froma breach of contract fromthe date of breach until
t he

judgnent is satisfied. See N C. Gen. Stat.§8 24-5 (1995); Craftique,
Inc. v. Stevens & Co., 364 S.E. 2d 129, 132 (N. C. 1988). Thus, the
di s-

trict court erred in holding that the interest would not run until
August

10, 1993. Under North Carolina law, interest runs fromthe date of
t he

defendant's breach, not the date of the plaintiff's demand for a
r ef und.

Crestar appears to concede that point, and it only contests the
Canadys' argunent that Crestar breached the contract on May 27,
1993. W agree with Crestar that the breach occurred on July 19,
1993 when Crestar cancel |l ed t he deed of trust. Al though t he Canadys
pai d the purchase noney to Crestar on May 27, 1993, no evidence
suggests that Crestar was bound under the terns of the contract to
assign and deliver the Crestar Deed of Trust on the sane day. The
evi dence reveal s i nstead t hat Crestar breached the contract on July
19,

1993 when it cancelled the deed of trust rather than assigning it
to the

Canadys as the contract provided.

The district court also erred when it held that interest would run
only until February 1, 1994. Crestar had offered to refund the
$53, 511. 30 purchase price, without interest, tothe Canadys on t hat
date. In order to constitute a valid tender and thus stop the
runni ng

of interest, however, a defendant's settlenent offer nust include
t he

full amount that the plaintiff is entitled to receive plus all
I nterest due



to the date of the offer. See Hardy-Lathamv. Wl lons, 415 F.2d
674,

679 (4th Cr. 1968); lngold v. Phoenix Assurance Co., 52 S E 2d
366,

370 (N.C. 1949). Thus, since Crestar refused to pay interest when
it




made its offer in February 1994, even though it had held the
Canadys'

noney for over eight nonths, its offer did not stop the statutory
run-

ning of interest.

Therefore, the district court erred in awarding interest from
August

10, 1993 through February 1, 1994. The court shoul d have awarded
interest fromJuly 19, 1993 until the judgnment is satisfied.

V.

The Canadys finally contend that the district court erred in
failing

to award trebl e damages and attorney's fees pursuant to the UTPA,
N.C. Gen. Stat. 88 75-1.1, -16, -16.1 (1995). The UTPA prohibits
"[u]l nfair methods of conpetition in or affecting commerce, and
unfair

or deceptive acts or practices in or affecting commerce.” 8§
75-1.1(a).

If the trial court finds that the defendant has viol ated t he UTPA,
it

must award treble damages, and it may, in its discretion, award
attor-

ney's fees. 88 75-16, -16.1.

The North Carolina Suprenme Court has held that a practice is "un-
fair" under the UTPA "when it of fends established public policy as
well as when the practice is imoral, unethical, oppressive,
unscr upu-

| ous, or substantially injuriousto consuners." Marshall v. Mller,
276

S.E 2d 397, 403 (N.C. 1981). A nere breach of contract, even if
intentional, is not sufficiently unfair or deceptive to sustain an
action

under the UTPA. See United Roasters, Inc. v. Colgate-Pal nolive Co.,
649 F.2d 985, 992 (4th Gr. 1981); Branch Banking & Trust Co. V.
Thonpson, 418 S.E. 2d 694, 700 (N.C. C. App. 1992). The plaintiff
may only recover under the UTPAif he or she denonstrates substan-
tial aggravating circunstances attendi ngthe breach. See Bart ol oneo
v. S.B. Thomas, Inc., 889 F.2d 530, 535 (4th GCir. 1989); Branch
Bank-

ing & Trust Co., 418 S.E. 2d at 700.

The Canadys concede on appeal that Crestar's inadvertent breach
of contract in cancelling the deed of trust does not suffice to
mai nt ai n

an action under the UTPA. They contend i nstead that Crestar's con-
duct inrefusing to return the Canadys' purchase noney constitutes
an

unfair practice.* In support of their UTPA claim the Canadys rely




*Crestar contends that the Canadys only argued bel owthat Crestar's
breach of contract constituted an wunfair practice. Crestar
t herefore argues
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solely on Barbee v. Atlantic Marine Sales & Serv., Inc., 446 S. E. 2d
117 (N.C. C. App. 1994). In that case, the defendant, a boat
manuf ac-

turer, refused to renmedy a defect in a boat that it had
manuf act ur ed.

The North Carolina Court of Appeals upheld the trial court's
findi ng

of an unfair trade practice because the defendant failed to make
any

"offer of concession, such as offering to credit the price
plaintiffs had

paid for their boat toward a new boat." |d. at 121

Unl i ke the defendant in Barbee, however, Crestar did offer to
refund the full $53,511. 30 purchase price. The Canadys correctly
point out that Crestar held their noney for over eight nonths
bef ore

it offered to refund the purchase price. However, the bankruptcy
trustee did not advise the parties that he woul d oppose any secured
cl ai masserted under the Crestar Deed of Trust until then. Crestar
t hus

offered to return the Canadys' purchase noney as soon as it becane
clear fromthe bankruptcy court that its m stake was irreversible.
Cre-

star's decision to wait until the bankruptcy trustee decided
whet her

the Crestar Deed of Trust was valid and Crestar's legitimte,
al bei t

I ncorrect, refusal to pay interest on the noney do not rise to the
| evel

of immoral, unethical, oppressive, unscrupul ous, or substantially
i nj u-

rious trade practices. Therefore, the district court correctly
found t hat

t he Canadys were not entitled to trebl e damages or attorney's fees
because Crestar did not violate the UTPA

V.

Accordingly, we affirm the district court's denial of treble
damages

and attorney's fees pursuant to the UTPA However, we reverse the
district court's conpensatory damges award and interest

cal cul ati on

On remand, the district court should reduce the conpensatory dam

that the Canadys may not assert an argunent on appeal that the
retention

of the purchase price constituted an unfair practice because they
di d not

rai se that argument bel ow



However, the district court's opinion clearly reveals that the

Canadys
rai sed both argunents bel ow, and the district court addressed both

ar gu-
ments. The Canadys therefore have not waived their right to raise
t he

argunent on appeal
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ages award to $21,250, and the statutory rate of interest should

run
fromJuly 19, 1993 until the judgnent is satisfied.

AFFI RVED | N PART AND REVERSED
AND REMANDED | N PART
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