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OPI NI ON
RUSSELL, Circuit Judge:

Ti not hy Wal ker, a disbarred attorney, operated as an insurance
agent representing several insurance conmpani es in South Carolina.
In

t he course of his business he received | arge anounts of noney from
his custoners for the purchase of | unp-sumannuities. Wal ker, evi -
dently dissatisfiedw th his normal sal es conm ssi ons, divertedthe
funds i nto his own personal bank account. To perpetuate t he schene,
he used the United States mail to send fictitious purchase
confirma-

tions, account statenents and interest paynents to his defrauded
cus-

tomers. The total anount of noney invol ved was $850, 913. 59.

In late 1994, a grand jury indicted Wal ker on nine counts of nail
fraudl and three counts of noney | aundering. 2 Pursuant to a plea
agreenent, Wal ker pleaded guilty to all twelve counts. The plea
agreenment required himto aid the governnent in identifying and
recovering his assets. In return, the Governnment agreed to make a
non- bi ndi ng recomendati on t hat WAl ker receive a three-1evel down-
ward adjustment in his offense level for acceptance of
responsibility. 3

The Government's obligations, however, were contingent upon

Wal ker being "fully truthful and forthright” concerning his assets
and

Wal ker's promse to use those assets "to nmake restitution as
di rect ed

by the Court.™

The Presentence I nvestigation Report cal cul ated Wal ker's of fense
| evel at 26 with a crimnal history category of I, resulting in a
Sen-

t enci ng Gui del i nes range of 63-78 nonths i npri sonnent. The of f ense
| evel , however, included the downward adj ust ment for acceptance of
responsibility. Additionally, the report stated that the district
court

coul d consider Wal ker's past illegal acts as an attorney, none of

1 18 U.S.C. A § 1341 (West Supp. 1997).

2 18 U S.C.A 8 1956(a)(1)(A) (i) (West Supp. 1997).
3 U S Sentencing Guidelines Manual ("U. S.S.G") 8§ 3El1.1(a) & (b)
(1994).



which had resulted in a crimnal conviction, as a factor in
departing
upward in his crimnal history category. 4

During the seventy-five days between his guilty plea and his sen-
tenci ng hearing, Wal ker increased his credit card debt by al nost
$48, 000. At the sentencing hearing, the Governnent, believing that
Wal ker had breached t he pl ea agreenent by failing to use all of his
assets for restitution, argued agai nst a downward adjustnment for
acceptance of responsibility. Wal ker testified that the
expendi tures

wer e for professional service bills and necessities for his famly.
The

district court found that Wal ker's conduct was i nconsi stent wi th an
acceptance of responsibility and refused to grant the downward
adj ust ment .

The Government then noved for an upward departure in crimna

hi story category because of Walker's prior illegal conduct. The
di s-

trict court granted the notion and departed to crimnal history
cat e-

gory Il11. Based on the recal cul ated Sent enci ng Cui del i nes range of
108- 135 nonths, the district court sentenced Wal ker to 120 nont hs
| mpri sonnent .

On appeal, \Wal ker conpl ains that the Governnent breached the

pl ea agreenent, the district court erroneously departed upward to
crimnal history category Ill, and the district court m scal cul at ed
hi s

of fense level. Having failed to raise any of these issues bel ow,

Wal ker

iIs only entitled to relief upon a showing of plain error. 5

Wal ker seeks a remand for resentencing because the Governnent
failed torecommend, and in fact argued agai nst, a downward adj ust -
ment for acceptance of responsibility as promsed in the plea
agr ee-

ment. In order to be entitled to the recommendati on, Wal ker had to
assist withtheidentification, marshalling and distribution of all
of his

assets for the purpose of restitution. The transcript of the guilty
pl ea

hearing reveals that Walker was aware of his obligation. The
di strict

4 1d. at § 4Al. 3(e).
5 United States v. Fant, 974 F.2d 559, 565 (4th Cr. 1992).
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court specifically infornmed Wal ker that he was being rel eased on
bond only because the court was "very interested in having the
peopl e

who were defrauded get their noney back one way or the other."

I nstead of fully engaging in the restitution process, Wal ker chose
to use his credit cards to pay off various unrelated creditors.
This vio-

lation of the plea agreenment was sufficient to release the
Gover nnment

fromits promse to recommend a downward adj ust nent.

Wal ker al so clains, in a one-sentence statenent in his brief, that
the district court was required to give himnotice that it did not
I nt end

to grant the downward adjustnment. Unfortunately, \Walker seens to
have confused a departure fromthe Sentencing Guidelines with an
adj ust ment under the Sentencing CGuidelines. Although a district
court's decision to depart based on a previously unidentified
ground

requires notice,6 we have held that a district court is not
required to

give notice of its eventual wthholding of an acceptance of
responsi -

bility adjustnent. 7

The Presentence |Investigation Report stated that Wal ker's prior
illegal conduct as an attorney could establish the basis for an
I ncreased crimnal history category. At the sentencing hearing, the
district court upwardly departed fromcategory | to category III

Wal ker raises two separate clains concerning the upward depar -

ture. First, he contends that the district court erred by failing
é?dg?néategory Il inmaking its determ nation. W have stated that
gentencing court should depart "first to the next higher category
?n9 nove on to a still higher category only upon a finding that
;ggt hi gher category fails adequately to refl ect the seriousness of
égﬁendant's record. "8 The sentencing hearing transcript, however,

6 Burns v. United States, 501 U. S. 129, 138 (1991); United States

V.
Maddox, 48 F.3d 791, 799 (4th Cr. 1995).

7 United States v. White, 875 F.2d 427, 431-32 (4th Gr. 1989).
8 United States v. Rusher, 966 F.2d 868, 884 (4th Cir. 1992). This
| an-

guage i s dicta, see Rusher, 966 F.2d at 890 (Luttig, J., concurring




in part,
concurring in judgnent in part, and dissenting in part), but in

United
States v. Cash, 983 F.2d 558, 561 (4th G r. 1992), we confirnmed

that it
identified the proper approach.




establishes that the district court did hear argunents concerni ng
crim

I nal history category Il. The Governnent sought a two-I|evel upward
departure based on forgery, obstruction of justice, and
enbezzl enent,

all allegedly conmmtted by Walker while he was a practicing
attorney.

After discussing the specifics of Wlker's prior conduct, the
di strict

court directed the Government to "[m ake your argunent again for

me on why [Category] Il . . . doesn't apply."” The Governnent
reiter-

ated its position that category Il is intended for defendants with
only

m nor past crimnal conduct. Based on this exchange, we find that
t he

district court adequately considered the appropriateness of
cat egory

1.

Second, Wal ker argues that his credit card use was the real reason
behind the district court's upward departure to crimnal history
Sgﬁg-Jll. Wal ker, however, m sconstrues sonme of the district
?gﬁgﬁkg in order to support his claim As discussed above, the
;ggggﬁishes that the district court based its upward departure on
g?!g_prior i nstances of uncharged crimnal activity.

Wal ker pleaded guilty to both mail fraud and noney | aunderi ng.
For the purpose of determ ning his base offense | evel under the
Sen-

tencing Guidelines, the district court grouped the counts together
pur -

suant to U S.S.G § 3D1.2(d) and applied the higher base offense
| evel

for noney | aundering pursuant to U S.S.G § 3D1.3(b). Along with
ot her adj ustnments, Wl ker received a four-|level specific offense
char -

acteristic increase under the noney | aundering guideline because
t he

fraudul ent schene invol ved between $600, 000 and $1, 000, 000. 9

Wal ker claims this was a mscalculation. He argues that in
determ n-

ing his specific offense characteristic the district court should
have

considered only the $5051.01 in fictitious interest paynents
speci fi -

cally identified in the noney | aundering counts of the indictnent.



The

Governnent counters that all of the allegations in the mail fraud
counts, which Wl ker concedes invol ved $850, 913.59, were incorpo-
rated i nto the noney | aundering counts by the grand jury. Further-

nore, the facts of the case establish that the mail fraud and noney
| aundering crinmes were interrel ated.

9 US S .G § 25L.1(b)(2) (D).




The first step in analyzing this issue is to determne if the
counts

wer e properly grouped. Under 8§ 3D1.2(d), counts invol vi ng subst an-
tially the same harm shall be grouped "when the offense level is
determ ned | argely on the basis of the total amount of harmor | oss
.o or sone other measure of aggregate harm or if the offense
behav-
i or i s ongoing or continuous in nature and the offense guidelineis
witten to cover such behavior."” Application Note 6 to 8§ 3Dl1.2
states

that "[c]ounts involving offenses to which different offense
gui del i nes

apply are grouped toget her under subsection (d) if the offenses are
of

the sanme general type and otherwi se neet the criteria . . . ."
Subsec-

tion (d) expressly permts the groupi ng of of fenses under the fraud
and noney | aundering gui delines, but any grouped offenses nust be
"closely related." 10

In United States v. Porter, this court addressed the grouping of
of fenses under 8 3D1.2(d) in a case where the defendant pl eaded
guilty to noney | aundering and ganbling charges. 11 Al though we
found that the grouping of offenses in Porter was inappropriate
because the offenses were "conpletely unrelated,” we noted that
"[o] ne could envision anillegal enterprise which generated nonies
throughillegal . . . activities and si multaneously | aundered t hose
nonies as part of the same continuing transaction or commobn
schene. " 12

Wl ker' s noney | aundering was part of his fraudul ent scheme
because the funds were used to nake fictitious interest paynents.
I n

effect, Wal ker conceded the offenses were closely rel ated when he
pl eaded guilty to noney | aundering under the particular provision
of

the statute that forbids conducting financial transactions
I nvol ving the

proceeds of a specified unlawful activity "with the intent to
pronot e

the carrying on of [the] specified unlawful activity."13 Foll ow ng
our

analysis in Porter, we find that the of fenses were properly grouped
t oget her. 14

10 United States v. Porter, 909 F.2d 789, 792-93 (4th Cr. 1990).
11 1d. at 791.

12 1d. at 793.

13 18 U.S.C. A 8§ 1956(a)(1)(A)(1).

14 See United States v. Miullens , 65 F.3d 1560, 1564 (11th Cr.
1995)

cert. denied, 116 S.Ct. 1337 (1996) (grouping mail fraud and noney
| aundering of fenses under 8 3Dl.2(d)). But see United States v.
Johnson,




971 F. 2d 562, 576 (10th G r. 1992) (mail fraud and noney | aunderi ng
of f enses cannot be grouped under 8§ 3D1.2(d)).

6



Next, we nust determ ne whether the Sentencing Cuidelines per-
mtted the district court to use the anobunt of noney Wl ker
obt ai ned

through mail fraud as the basis for calculating his specific
of f ense

characteristic under the noney | aundering guideline. Application
Note 3 to 8 3D1.3 states that a sentencing court should
"[d] eterm ne

whet her the specific offense characteristics . . . apply based upon
t he
conmbi ned of fense behavior taken as a whole.” In United States v.

Mil lens, the Eleventh Circuit examned a simlar grouping of
cl osely

related mail fraud and noney | aundering counts and found that in
determ ning the specific offense characteristic under the noney
| aun-

dering guideline acourt is " required to consider the total anmount
of

funds that it believed was involved in the course of crimna
conduct."'"15

W agree and hold that the district court correctly cal cul ated
Wal ker' s

of fense | evel.

| V.
For the foregoing reasons, Walker's sentence is affirmned.

AFFlI RVED

15 Mullens, 65 F. 3d at 1564 (quoting United States v. Barrios, 993
F. 2d
1522, 1524 (11th Cr. 1993))




