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OPI NI ON
HAM LTON, Circuit Judge:

The issue presented by this appeal is whether a plaintiff who
alleges a violation of the nursing care facility resident rights
provi -

sions of the Medicare Act, see 42 U.S.C. § 1395i-3(c), must exhaust
her state adm ni strative renedi es before bringing a cause of action
for

t hose viol ations pursuant to 42 U. S.C. § 1983. Because we hol d t hat
t he exhaustion of state administrative renmedies is not required
under

such circunst ances, we vacate the district court's order di sm ssing
appel lant Georgia Talbot's conplaint and remand for further
pr oceed-

I ngs consistent with this opinion.

Tal bot is a 71-year-ol d resident of Chesterfield County, Virginia,
who suffers fromdi abet es and ot her physical ailnents that require
her

to use a wheelchair and result in the need for trained nursing
care.

From June 24, 1994 until August 31, 1995, Tal bot was a resident at
appel l ee Lucy Corr Nursing Hone (Lucy Corr), located in Chester-
field County.

Tal bot alleges that while she lived at Lucy Corr, her care and
L;ﬁ?tbrogressively wor sened in an environnment in which al nost
every night other residents yelled and cried, making it inpossible
%g{bot to sl eep. Tal bot all eges that she frequently awoke at ni ght
E?nd anot her resident standing at the foot of her bed, staring and
?ﬁglét her. According to Tal bot, Lucy Corr didlittle to change the
?LZEive behavi or of other residents and, instead, began to change
{£Zatnent and conduct toward her. Specifically, Talbot alleges
égﬁé’ogzasions, Lucy Corr staff refused to respond to her "cal



but -



ton" or otherw se refused to communicate wth her. At other tines,
Tal bot al | eges, she was not catheterized on schedul e and was not
pronptly provided other required care. In addition, Tal bot all eges
t hat

Lucy Corr increasingly ignored her and refused to resolve her
griev-

ances and concerns.

On July 18, 1995, Lucy Corr reclassified the | evel of Tal bot's care
and changed the classification of her bed from"internediate" to
"skilled care.” According to Tal bot, this change was nmade w t hout
consul ting her and without any change in the health care provided
to

her; neverthel ess, the reclassificationresulted in an increase in
t he

daily cost of Talbot's care from$103 to $120. Tal bot asserts that
Lucy Corr did not simlarly reclassify the treatnent given to ot her
res-

I dent s.

On July 12, 1995, Jacob W WMast, adm nistrator of Lucy Corr, sent
a letter to Omen Talbot, Georgia Talbot's daughter and her
responsi -

bl e party, advi sing Gven Tal bot that he was gi ving her thirty days'
notice of Lucy Corr's intent to termnate the patient care
agr eenent

entered into between the parties and to evict Georgia Talbot.
Subse-

quent to that initial notice, by letters dated July 26, 1995, and
August

4, 1995, Lucy Corr advi sed Gven Tal bot of appeal rights which were
avail abl e to her and her nother. On August 31, 1995, Lucy Corr
evi cted Tal bot .

On Septenber 1, 1995, Tal bot filed an appeal with the Common-
weal th of Virginia Departnment of Medical Assistance Services (the
Departnment). The Departnent hearing officer assigned to hear Tal-
bot's case informed her on Septenber 25, 1995 that the Depart nment
Appeals Division had authority and jurisdiction over issues
rel ating

to nursing hone di scharges, adm ssions, and transfers. The heari ng
of ficer also inforned Tal bot, however, that the Appeals Division
did

not have jurisdictionto consider issuesrelatingtothe quality of
care

provi ded by the nursing hone. Tal bot subsequently w thdrew her
appeal .

On Decenber 8, 1995, pursuant to 42 U.S.C. 8§ 1983, Tal bot filed
this action in the United States District Court for the Eastern
District

of Virginia against Lucy Corr and Mast, in his capacity as
adm ni str a-



tor of Lucy Corr, alleging violations of the Medicare Act and its

3



I mpl ementing regul ati ons. Tal bot al so al |l eged a state | awcl ai mfor
breach of contract. Pursuant to § 1983, Tal bot alleged six counts
of

violations of the Medicare Act and its inplenmenting regul ations,
i ncluding: (1) wunauthorized changes in Talbot's treatnment in
viol ation

of 42 U S.C 8§ 1395i-3(c)(1)(A(l); (2) retaliation for voicing
griev-

ances in violation of 8§ 1395i-3(c)(1)(A(vi); (3) eviction in
viol ation

of 8 1395i-3(c)(2)(A); (4) abuse in violation of 42 CF. R 8§
483. 13(b);

(5) staff abuse in violation of 42 CF. R 8 483.13(c); and (6)
failure

to provide Tal bot with a satisfactory quality of life in violation
of 42

C.F.R § 483.15.

Lucy Corr and Mast subsequently filed a notion to dismss the
conpl ai nt under Federal Rules of G vil Procedure 12(b)(6) and
12(b) (1) onthe follow ng grounds: (1) that the conplaint failedto
allege the requisite state action necessary to support a claim
under

§ 1983; (2) that Lucy Corr and Mast are not"persons" anmenable to
suit under § 1983; (3) that Lucy Corr and Mast are entitled to
El ev-

enth Anmendnent i munity; (4) that Tal bot had fail ed to exhaust her
adm ni strative renedi es; and (5) that the conplaint failedto state
a

cause of action upon which relief could be granted under the Act.
On

March 19, 1996, the district court entered a nmenorandumopi ni on and
order granting Lucy Corr and Mast's notion to dism ss under Rule
12(b) (1), finding that it |acked subject matter jurisdiction over
Tal -

bot's conplaint because Talbot failed to exhaust her state
adm ni str a-

tive renedies. The district court did not address Lucy Corr and
Mast' s

notion to dismss for failure to state a clai mupon which relief
coul d

be granted under Rule 12(b)(6).

On April 2, 1996, Tal bot filed a notion to alter or anend t he j udg-
ment, and on May 29, 1996, the district court denied Talbot's
not i on.

Tal bot then noted a tinely appeal.

.
Whet her a district court properly required a plaintiff to exhaust

her
adm ni strative renedi es before bringing suit in federal court is a



ques-
tion of law. See Al acare, Inc.-North v. Baggi ano, 785 F. 2d 963, 965
(11th Gr. 1986). Therefore, we reviewthe district court's order
de

novo. See id.




In Patsy v. Board of Regents, 457 U S. 496 (1982), the Suprene
Court held that, as a general rule, a plaintiff bringing a suit
pur suant

to 42 U S.C. 8§ 1983 does not have to exhaust state adm nistrative
remedi es before filing suit in federal court. See id. at 512. In so
hol d-

I ng, the Supreme Court first considered the | egislative history of
§ 1

of the Gvil R ghts Act of 1871, the precursor to8 1983, to discern
whet her requiring the exhaustion of state adm ni strative renedies
was

consistent with Congress' intent in enacting 8 1. See id. at
502- 07.

Fromthe | egi sl ative history, the Court concluded that it was "fair
to

infer that the 1871 Congress did not intend that an individual be
com

pelled in every case to exhaust state admnistrative renedies
bef ore

filing an action under §8 1." See id. at 507.

The Pat sy Court then considered the text and | egi sl ative history of
42 U.S.C. 8 1997e, in which Congress created a specific, limted
exhaustion requirenment for adult prisoners bringing actions
pur suant

to 8§ 1983. See id. at 502-12. The Court deternmi ned that the
explicit

exhaustion requirenment contained in that provision only mude sense
I f exhaustion could not be required before its enactnent and if
Con-

gress intended to carve out a narrow exception to a general no-
exhaustion rul e al ready understood to foll owfrong 1983. See id. at
512.

Since Patsy, the Suprene Court, this court, and other circuit
courts

of appeals have confirnmed that, as a general rule, exhaustion of
state

adm nistrative renedies is not required prior to bringing suit
under

§ 1983. See, e.qg., Wlder v. Virginia Hosp. Ass'n, 496 U S. 498,
523

(1990) ("The availability of state admnistrative procedures
ordinarily

does not foreclose resort to § 1983."); FEelder v. Casey, 487 U. S
131,

147 (1988) ("plaintiffs need not exhaust state adm nistrative
remedi es

before instituting 8 1983 suits in federal court"); VanHarken v.
Gty

of Chi cago, 103 F.3d 1346, 1349 (7th Cr. 1997) ( Patsy expressly




rej ected arequirenent of exhausting adm ni strative renedi es before
suing under § 1983); Jereny H v. M. Lebanon Sch. Dist., 95 F. 3d
272, 283 n.20 (3d Cr. 1996) ("the policies of section 1983
strongly

di sfavor the inposition of additional exhaustion requirenents");
Thornquest v. King, 61 F.3d 837, 841 n.3 (11th G r. 1995) ("a sec-
tion 1983 claim cannot be barred by a plaintiff's failure to
exhaust




state administrative renedies with respect to an unreviewed
adm ni s-

trative action"); Wods v. Smth, 60 F.3d 1161, 1165 (5th GCr.
1995)

("[ E] xhaustion of state judicial or adm nistrative renedi es i s not
a

prerequisite to the bringing of a section 1983 claim™); WI bur v.
Harris, 53 F.3d 542, 544 (2d Gr. 1995) (recognizing that
exhausti on

of state admi nistrative renedies is not required as a prerequisite
to

bringing an action pursuant to 8 1983); Hall v. Marion Sch. Dist.
No

Two, 31 F.3d 183, 190-91 (4th Cir. 1994) (recogni zing that exhaus-
tion of state administrative renedies is not a prerequisite to
bri ngi ng

a 8 1983 action). Thus, courts wuniversally agree that the
exhausti on of

state adm nistrative renedies is generally not required prior to
bri ng-

ing an action under 8 1983 in federal court.

Two exceptions to this no-exhaustion rule have been recogni zed,
however. First, as recognized in Patsy in the context of 42 U S. C
8 1997e, Congress may explicitly provide that state adm ni strative
renmedi es nust be exhausted before bringing suit under a particul ar
federal | aw pursuant to 8 1983. See Patsy, 457 U. S. at 508. Second,
Congress may inplicitly require the exhaustion of state
adm ni strative

remedies where "'the obligation to require exhaustion of
adm ni str a-

tive renedi es may be fairly understood fromcongressi onal action.""
Al acare, Inc.-North v. Baggi ano, 785 F. 2d 963, 966 (11th Cir. 1986)
(citation omtted); see also Patsy, 457 U S. at 502 n.4 (stating,
in the

context of discussing the exhaustion of federal adm nistrative
reme-

dies, that "[e]ven where the statutory requirenent of exhaustionis
not

explicit, courts are gui ded by congressional intent in determ ning
whet her application of the doctrine would be consistent with the
st at u-

tory schene"). The nmere provision of state adm nistrative renedi es,
however, is not enough to denonstrate an inplicit Congressiona

I ntent to inpose an exhaustion requirenent on a plaintiff seeking
to

bring a 8 1983 action. See Al acare, 785 F. 2d at 967-68 ("[T] he nere
fact that Congress created parall el and perhaps duplicative avenues
for review does not, standing alone, denonstrate an inplicit
pur pose

to i npose an exhaustion requirenent."); see also Mnroe v. Pape,
365

U S 167, 183 (1961) (noting that federal renmedy under 8 1983 is




sup-

plementary to state remedy). If there is doubt as to whether an
excep-

tion applies, courts should refrain fromrequiring exhaustionin 8
1983

suits because "_Patsy |eaves no doubt that the presunption is
strongly

in favor of no exception." Alacare, 785 F.2d at 967 (enphasis in
ori g-

i nal ).



In this case, neither exception applies. Astothe first exception,
Congress did not explicitly require the exhaustion of state
adm ni str a-

tive renedies prior to bringing a § 1983 suit based on viol ati ons
of the

Medi care Act.1 Therefore, the issue in this case is whether
Congr ess

implicitly evidenced its intent to require exhaustion by providing
for

particul ar state adm ni strati ve enforcenent mechani sns i nthe Medi -
care Act.

While no court has apparently addressed whether there is a state
adm ni strative renmedy exhaustion requirenment before bringing suit
under § 1983 for violations of the Mdicare Act, the Eleventh
Circuit

has addressed the exhaustion of state admnistrative renedies in
t he

context of the Medicaid Act2 and8 1983 suits. See Al acare, 785 F. 2d
at 967-69. In Alacare, the Eleventh Crcuit held, in accordance
w th

Patsy, that plaintiffs asserting violations of the Medicaid Act
pur suant

to 8 1983 do not have to exhaust their state adm nistrative
remedi es

1 As Lucy Corr noted inits brief supporting its nmotion to dismss
in the

district court, the Medicare Act does contain an explicit
exhausti on

requi rement for clainms contesting the determ nation of entitl enent
to

benefits under 42 U S.C. § 1395ff(a). See 42 U S.C. 8§ 1395i
(i ncor por at -

I ng requirenents contained in certain sections of 42 U.S.C. 8§ 405
i nto

Medi care Act); Heckler v. Ringer, 466 U.S. 602, 614 (1984) (hol ding
t hat exhausti on requirement contained in 8 1395ii applies to claim
for

benefits). However, this exhaustion requirenment applies to federal
adm nistrative renedies that provide for the review of benefit
det er m na-

tions. See 42 U.S.C. 8§ 1395ii. Since theissue inthis caseis the
exhaus-

tion of state adm nistrative renedi es and since Talbot's claimis
not for

benefits under the Medicare Act, but rather for damages resulting
from

a violation of the resident rights provisions, the exhaustion
requi r ement

contained in 8 1395ii does not apply to bar this suit. C. Buckner

V.
Heckl er, 804 F. 2d 258, 250 (4th Cir. 1986) (requiring exhaustion of



f ed-

eral adm nistrative renedies by plaintiff asserting claim for
benefits

under the Medicare Act).

2 Because both the Medicare Act and the Medicaid Act contain
paral | el

nursing care facility resident rights provisions and require
partici pation

by the states to ensure conpliance with these provisions, see 42
U s C

88 1395i - 3 and 1396r, deci sions consi dering the exhaustion of state
admnistrative renedies in the context of the Medicaid Act are
i nstruc-

tive in determning whether exhaustion is required under the
Medi car e

Act .



prior to doing so. See id. In holding against an exhaustion
require-
ment, the Alacare court rejected the notion that the existence of

a
federall y-mandated state admnistrative review process was
suffici ent

to evidence Congress' intent that exhaustion of those renedies
shoul d

be required before permtting a 8§ 1983 claim See id. at 967-68.
The

Al acare court enphasi zed that 8 1983 was designed to be "an alter-
nate, supplenental avenue for relief to persons who al nost al ways
have an additional available renedy at state law." 1d. at 967
(enmpha-

sisinoriginal). The Alacare court al so reasoned that to hol d t hat
t he

nmere exi stence of a state renedi al schene is sufficient to support
an

exhaustion requirenment would eviscerate the general rul e
est abl i shed

in Patsy and would dramatically narrow the scope of relief
avail abl e

under 8§ 1983. See id. at 968; see also Geenwald v. Axelrod (In re:
G eenwald), 48 B.R 263, 270-71 (S.D.N. Y. 1984) (holding no
exhaustion requirement in 8 1983 suit alleging violations of the
Med-

lcaid Act); but see Arden House, Inc. v. Heintz, 612 F. Supp. 81,
85

(D. Conn. 1985) (holding that there is an exhaustion requirenent in
8§ 1983 suits asserting violations of the Medicaid Act); St. Joseph
Hosp. v. Electronic Data Sys. Corp., 573 F. Supp. 443, 450 (S.D.
Tex.

1983) (sane).

We agree with the reasoning of the Eleventh Gircuit in Al acare and
believe that it applies with equal force to the i ssue presented in
this

case. There is no question but that, as enphasi zed by Lucy Corr and
the district court, the Medicare Act and its inplenenting
regul ati ons

contain nunmerous provisions setting forth residents' rights,
quality of

care paraneters, and specific survey, certification, and
enf or cenent

procedures. See, e.qg., 42 U.S.C. 88 1395i-3(c), (e), (9), (h); 42
CFR

88 483.10, 483.12, 483.13, 483.15, and 483.25. In addition, the
adm ni strative schenme set forth in the Medicare Act includes a
state

appeal s process for the transfer and di scharge of patients. See 42
C.F.R 8 431.205. Virginia has conplied with these provisions by
providing for a right of appeal to the Departnent follow ng a
transfer



or di scharge froma nursing home. See 12 Va. Admin. Code § 30-110-
90.

The state adm ni strative hearing provisions under the Medi care Act
are |l imted, however. These provi sions do not, for exanple, require
the state agency to establish hearing procedures for conplaints
based

on the quality of care and, therefore, do not appear to enconpass
al |



of Talbot's clains. Al though the Medicare Act does require that
resi-

dents be informed of their right to file a conplaint with a state
survey

and certification agency respecting abuse and neglect, see 42
Uus.C

8§ 1395i-3(c)(1)(B), it does not appear that this renedy affords
i ndi -

vi dual relief, such as that sought by Tal bot, see id. 8§ 1395i-3(h).
I n

addi tion, as explained by the hearing officer assigned to Tal bot's
claim the right to appeal a discharge to the Departnent does not
appear to include the right to assert clains of naltreatnment or
cl ai s

that the nursing care facility has violated the quality of care
provi -

sions of the Medicare Act.

In the face of the strong presunption agai nst requiring the exhaus-
tion of state administrative renmedies in 8 1983 suits, the
exi stence of

these state admi nistrative review procedures does not suffice to
evi -

dence Congress' intent to inmplicitly create an exhaustion
requi r ement

for clainms asserted under the resident rights provisions of the
Medi -

care Act pursuant to 8§ 1983. Thi s concl usi on makes parti cul ar sense
where, as here, the state admnistrative procedures do not
enconpass

many of the clains asserted by the plaintiff. Because the district
court

in this case required Tal bot to exhaust her state adm nistrative
reme-

dies before bringing this suit, its decision was in error.

I V.

For the foregoing reasons, we vacate the district court's grant of
Lucy Corr and Mast's notion to dism ss pursuant to Rule 12(b) (1)
for Tal bot's failure to exhaust her state adm nistrative renedi es
and

remand this matter for further proceedings consistent with this
opi n-

I on.

w

VACATED AND RENMANDED

3 W note that the district court expressly declined to rule on
Lucy Corr

and Mast's notion to dismss for failure to state a claim upon
whi ch



relief could be granted under Federal Rule of G vil Procedure
12(b) (6).
The district court is free, on remand, to consider all of the

grounds previ -
ously asserted by Lucy Corr and Mast, and we express no opi ni on as

to
their nerits.






