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OPINION
PER CURIAM:

Pilgrim’s Pride Corporation of Virginia, Gilmer Industries, Incor-
porated, and ESIS, Incorporated (collectively "the companies"),
appeal from an order dismissing a toxic-tort action against them. They
argue that the district court abused its discretion when it refused to
require the plaintiffs to refile only in Virginia. Finding no abuse of
discretion, we affirm.
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On October 27, 1999, five plaintiffs, not purporting to represent a
class, filed a toxic-tort action against the companies and one other
defendant in the Western District of Virginia, claiming that chemicals
in the air at a chicken-processing plant in West Virginia had injured
them. Over the next nine months, fifteen more named plaintiffs joined
the suit, and the district court dismissed accompanying claims, filed
in the names of fictitious plaintiffs, for lack of standing. The parties
conducted some discovery, but took no depositions.

On August 11, 2000, three days before the deadline for disclosure
of their expert witnesses, the plaintiffs moved for voluntary dismissal
under Federal Rule of Civil Procedure 41(a)(2). In relevant part, the
rule provides that "an action shall not be dismissed at the plaintiff’s
instance save upon order of the court and upon such terms and condi-
tions as the court deems proper. . . . Unless otherwise specified in the
order, a dismissal under this paragraph is without prejudice.” Fed. R.
Civ. P. 41(a)(2). The plaintiffs explained that they needed time for
additional investigation because new plaintiffs had recently joined the
case, and that their counsel needed more time to find co-counsel.

After a magistrate judge recommended dismissal without prejudice
on a number of conditions, the district court granted it, imposing only
two of the recommended conditions: discovery in the dismissed
action would be used in any future actions, and the plaintiffs would
be liable to two defendants for up to $2000 in attorney fees, if they
lost a refiled action pursuant to Federal Rules of Civil Procedure 12
or 56. The court noted the relatively early stage of the litigation, and
particularly the absence of any pending motions for summary judg-
ment, accepted plaintiffs’ good faith, citing their reasons for dismissal
other than evasion of an adverse ruling or simple neglect, and noted
that the companies would be able to use the discovery already con-
ducted in any future case. Accordingly, the court refused to require
the plaintiffs to refile only in Virginia.

The companies contend that the district court abused its discretion
under Rule 41(a)(2) by refusing the requested condition. They argue
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that they were prejudiced by loss of both a valid limitations defense,
under Virginia law, and a tactical advantage, the fast approaching
deadline for disclosure of expert witnesses. Having had the benefit of
oral argument and of the parties’ briefs, we conclude that the district
court did not abuse its discretion in deciding the issue before it. See
Metropolitan Federal Bank of lowa v. W.R. Grace Company, 999
F.2d 1257, 1263 (8th Cir. 1993); McCants v. Ford Motor Co., 781
F.2d 855, 858-59 (11th Cir. 1986). Accordingly, we affirm on the rea-
soning of the district court.

AFFIRMED



