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Bef ore WLKINS, MOTrZ, and TRAXLER, Circuit Judges.

Di sm ssed by unpublished per curiam opinion.

St anl ey Hoberek, Appellant Pro Se. Robert H MWIIlianms, Jr.,
Assistant United States Attorney, Weeling, Wst Virginia, for

Appel | ee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Stanl ey Hoberek seeks to appeal the district court’s order
dism ssing his notion filed under 28 U S.C. A § 2255 (West Supp.
2002) . Appellant’s case was referred to a nmagistrate judge
pursuant to 28 U.S.C. 8 636(b)(1)(B) (1994). The magi strate judge
recoomended that relief be denied and advised Appellant that
failure to file tinely objections to this recommendation could
wai ve appellate review of a district court order based upon the
recommendation. Appellant raised one objection to the magi strate
judge’s report, and chal |l enged the recommendati on of di sm ssal of

hi s cl aimbased upon Apprendi v. New Jersey, 530 U S. 466 (2000).

However, despite the warning, Appellant failed to object to the
magi strate judge’ s recommendati on on the remaining clains.

The tinely filing of objections to a magistrate judge’'s
recommendation is necessary to preserve appellate review of the
substance of that recommendati on when the parties have been warned

that failure to object will waive appellate review. See Wight v.

Collins, 766 F.2d 841, 845-46 (4th G r. 1985); see also Thomas v.

Arn, 474 U.S. 140 (1985). Appellant has wai ved appel | ate revi ew of
the remaining non-Apprendi clainms by failing to file objections
after receiving proper notice. W dismss the appeal as to the
Apprendi claim based upon the reasoning of the district court.

United States v. Hoberek, Nos. CR-99-13; CA-00-184-5 (N.D.W Va.

Apr. 11, 2002). We accordingly deny a certificate of appealability



and di sm ss the appeal. W dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argunent would not aid the

deci si onal process.

DI SM SSED



