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PER CURI AM

On January 2, 2002, Dwayne Del eston filed in the district
court a notion for reduction of sentence under 18 U S. C. § 3582
(2000) . Del eston challenged the legality of his indictnent,
stating that it was defective because it failed to set forth the
el enents of the offense, relevant drug quantities, and that it was
not signed by the grand jury foreperson. He also clained that his
sentence was inproperly enhanced in violation of the U.S.

Sent enci ng CGui del i nes Manual .

In an order entered on May 13, 2002, the district court
construed Deleston’s filing as a nmotion under 28 U S.C. § 2255
(2000) and denied the notion on the nerits. Del est on appeal ed,
(No. 02-7288), <claimng that the district court erred in
recharacterizing his 8 3582 notion as a 8 2255 notion, relying on

United States v. Emmanuel, 288 F.3d 644 (4th Cr. 2002).°

‘I'n Emmanuel, which issued on May 7, 2002, this court held
that the district court nust give a prisoner notice and an
opportunity to respond before construing a m sl abel ed or unl abel ed
post-conviction notion as an initial 8§ 2255 notion:

W hold that if a prisoner files a notion that is not
denom nated a 8§ 2255 notion and the court at its option
prefers to convert it into the novant’s first 8§ 2255
notion, the court shall first advise the novant that it
intends to so recharacterize the notion. The court shal

also notify the novant of the 8§ 2255 restrictions on
second or successive npotions, the one-year period of
l[imtations, and the four dates in 8 2255 to be used in
determ ning the starting date for the limtations peri od.
The notice to the novant shall set a reasonabl e anount of
time for the prisoner to respond to the court’s proposed
recharacterization and shall advise the prisoner that
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On Novenber 18, 2002, while this appeal was pending,
Del eston filed in the district court a 8 2255 notion--which he
believed was his first. On April 3, 2003, the district court
di sm ssed the notion as successive. Deleston’s appeal fromthat
order is No. 03-6649. Deleston also filed a notion for
reconsi deration which was deni ed; he has appeal ed fromthat order
as well (No. 04-6617). The three cases have been consol i dat ed.

This court granted a certificate of appealability as to
Del eston’s claimthat the district court erred in recharacteri zing
his 8 3582 notion as a 8 2255 notion and then denying his § 2255

nmoti on as successi ve. In United States v. Castro, 540 U. S. 375,

124 S. C. 786 (2003), the Suprene Court held that a court may not
recharacterize a pro se litigant’s m slabeled notion as § 2255
nmotion “unless the court infornms the litigant of its intent to
recharacterize, warns the litigant that the recharacterization w |
subj ect subsequent § 2255 notions to the laws ‘second or
successive' restrictions, and provides the litigant wth an
opportunity to withdraw, or to anend, the filing.” Castro, 124 S.

C. at 789.

failure to respond within the tinme set by the court wll
result in the original notion being recharacterized as a
8§ 2255 notion . . . . |If, however, the novant responds
within the time set by the court but does not agree to
have the notion recharacterized, the court shall not
treat it as a § 2255 notion but shall rule on the nerits
of the notion as filed.

Enmanuel , 288 F. 3d at 649.



Under Emmanuel and Castro, the district court erred when
it failed to warn Del est on of t he consequences of
recharacterization and provide himw th an opportunity to w thdraw
the notion. The district court erred again when it [ ater di sm ssed
Del eston’s first designated 8 2255 notion as successive. See id.
at 793 (holding when a district court fails to provide a pro se
l[itigant wwth the proper notice required before recharacteri zation,
the recharacterized notion “cannot count as a 8§ 2255 notion for
pur poses of the ‘second or successive provision.”).

Accordingly, we vacate the district court’s orders in al
three appeals and remand for further proceedi ngs consistent with
Castro. We grant the governnent’s notion to file its infornal
brief out of tinme and deny Del eston’s notions for appeal status, to
file a notion under Fed. R Civ. P. 60(b)(4), and for sumary
j udgnment . We di spense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

VACATED AND REMANDED




