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No. 02-7835 dism ssed and No. 03-6064 affirmed as nodified by
unpubl i shed per curiam opi ni on.

Waymare Billups, Appellant Pro Se.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

In these consolidated appeals, Waymare Billups appeals the
district court’s orders dism ssing without prejudice for failureto
exhaust state renedies his 28 U S.C. 8§ 2254 (2000) petition and
di sm ssing as frivolous his 42 U . S.C. 8§ 1983 (2000) conpl ai nt under
28 U.S.C. 8 1915(e)(2)(B) (2000). When, as in Appeal No. 02-7835,
a district court dismsses a § 2254 petition solely on procedural
grounds, a certificate of appealability will not issue unless the
petitioner can denonstrate both “(1) ‘that jurists of reason would
find it debatable whether the petition states a valid claimof the
denial of a constitutional right’ and (2) ‘that jurists of reason
would find it debatable whether the district court was correct in

its procedural ruling.’”” Rose v. Lee, 252 F.3d 676, 684 (4th Cr.)

(quoting Slack v. MDaniel, 529 U.S. 473, 484 (2000)), cert.

denied, 122 S. C. 318 (2001). W have independently reviewed the
record and conclude that Billups has not nade the requisite

showng. See MIler-El v. Cockrell, 123 S. C. 1029, 1039 (2003).

Accordingly, we deny a certificate of appeal ability and dism ss the
appeal .

In No. 03-6064, we have reviewed the record and find no
reversible error. Accordingly, we deny the notion for appoi nt nment

of counsel and affirmon the reasoning of the district court. See

Billups v. Beck, No. CA-02-720-5-BO (E.D.N.C. filed COct. 21, 2002;

entered Cct. 23, 2002). Because Billups may refile his action if



his conviction ever is overturned or called into question by the
appropriate court, we nodify the judgnent to be a di sm ssal w thout
prejudice. In both cases, we deny the notion for a wit of habeas
corpus. W dispense with oral argument because the facts and | egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.

No. 02-7835 - DI SM SSED

No. 03-6064 - AFFIRMED AS MODI FI ED




