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PER CURI AM

Rodney Montgonery appeals the district court’s anended
judgnent entered on remand resentencing him to 240 nonths’
i mprisonnment for conspiracy to distribute narcotics, in violation
of 21 U S.C. § 846 (2000). Montgonery asserts the district court
erred by applying the first degree nurder cross-reference found at

U.S. Sentencing Guidelines Manual 8§ 2D1.1(d)(1) in calculating his

sent ence. Mont gonery further contends the sentence was in

violation of the rule announced in United States v. Booker, 125 S.

Ct. 738 (2005). W conclude the mnurder was a foreseeable
consequence of the drug conspiracy (hereinafter referred to as the
“Jones organi zation”) and find the district court’s application of
8§ 2D1.1(d)(1) was not erroneous. We further find the sentence was
in violation of the rule announced in Booker and remand for
resent enci ng.

It is well-settled that a defendant may be held |iable
for his co-conspirators’ acts performed during and in furtherance
of the conspiracy, as long as they could be foreseen or were a

natural consequence of the conspiracy. United States v.

Carrington, 301 F.3d 204, 211 (4th Cr. 2002). Co-conspirators of
a major drug ring such as the Jones organi zation can be charged
wi th know edge that firearnms and vi ol ence are a natural consequence
thereof, and it is reasonably foreseeabl e that such firearnms may be

used to injure or even kill individuals in furtherance of the



conspiracy. See United States v. Lomax, 293 F.3d 701, 706 (4th

Cr.) (stating that *“drugs and guns all too often go hand in

hand”), cert. denied, 537 U S. 1031 (2002); United States V.

Cumm ngs, 937 F.2d 941, 945 (4th Cr. 1991) (stating “the illega
drug industry is, toput it mldly, a dangerous, violent business.
When an individual conspires to take part ina . . . [large drug]

transaction . . ., it certainly is quite reasonable to assune that

a weapon of some kind would be carried.”) (citing United States v.
Diaz, 864 F.2d 544, 549 (7th Cir. 1988)). Mbreover, Montgonery was
aware of the |large amount of drugs and noney filtered through the
Jones organi zati on. Trial testinony revealed that $27,000 to
$28, 000 was nade on a “good day” fromdrugs supplied by Montgonery.
Thus, on these bases, it was reasonably foreseeabl e that violence,
including nurder, mght be used to protect the assets of the
or gani zati on.

I n Booker, the Suprene Court held that the nandatory
manner in which the federal sentencing guidelines required courts
to i npose sentenci ng enhancenents based on facts found by the court
by a preponderance of the evidence violated the Sixth Amendnent.
125 S. C. at 746, 750. The Court renedied the constitutiona
violations by severing two statutory provisions, 18 US. CA 8
3553(b) (1) (West Supp. 2004) (requiring sentencing courts to i npose
a sentence within the applicabl e guideline range), and 18 U. S. C A

§ 3742(e) (West 2000 & Supp. 2004) (setting forth appellate
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standards of review for guideline issues), thereby making the
gui del i nes advi sory. Booker, 125 S. . at 756-57.

After Booker, courts mnust calculate the appropriate
gui deline range, consider the range in conjunction with other
relevant factors under the guidelines and 18 U S.C. A § 3553(a)
(West 2000 & Supp. 2004), and inpose a sentence. This renedia
schene applies to any sentence inposed under the nandatory
sent enci ng gui del i nes, regardl ess of whether or not the sentence
expressly violated the Si xth Amendnent. Booker, 125 S. C. at 769.

Because the mninum term of inprisonnent under the
sentencing guidelines was greater than the statutory nmaximm

sentence, the district court was directed under U.S. Sentencing

Quidelines Manual 8 5Gl.1(a) to inpose the statutory naximm

sent ence. On remand, after considering the factors under
8 3553(a), the district court may inpose the sane sentence. See,

e.g9., United States v. Hughes, 401 F. 3d 540, 556 and n. 14 (4th Cr

2005).

We affirmthe conviction and find the district court did
not err in applying the cross-reference for nurder. However
because Montgonmery’ s sentence was enhanced based upon facts not
found by the jury beyond a reasonable doubt and the sentencing
gui del i nes were used as nandatory, we nust vacate the sentence and
remand for resentencing consistent with the rule announced in

Booker. W dispense with oral argunent because the facts and | egal



contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.
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