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UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCUI T

No. 03-4379
UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,
ver sus
DERRELL LAMONT G LCHRI ST,
Def endant - Appel | ant.
ORDER

On January 25, 2005, Darrell Lanmont G lchrist filed a petition
for rehearing with a suggestion for rehearing en banc to which the
governnment filed a response on February 11, 2005. Having reviewed
Glchrist’s petition, the panel is of the opinion that Glchrist’s
convictions should be affirmed for the reasons stated in the panel
opi ni on. However, the panel is of the opinion that Glchrist’s
sent ences nust be vacated and the case remanded for resentencing in

light of United States v. Booker, 125 S. C. 738 (2005), which was

deci ded after the panel opinion issued in this case.



Accordingly, Glchrist’s petition for rehearing is granted
solely on the issue of whether he is entitled to be resentenced.
No nmenber of this court having asked for a poll on the petition for
rehearing en banc, the petition for rehearing en banc is deni ed.

Entered at the direction of Senior Judge Hamlton with the
concurrences of Judge N eneyer and Judge Luttig.

For the Court

/s/ Patricia S. Connor

Cerk of Court



LUTTIG G rcuit Judge, concurring:

| concur in the order of remand, although I do not believe
that such is absolutely necessary.

Because this case cones to us on plain error review and

because our court’s opinionin United States v. Hughes, 396 F.3d 374

(4th Gr. 2005, remains an inportant part of the ongoing dial ogue
in the courts of appeals as to the reach of Rule 52(b) in the wake

of United States v. Booker, 125 S. C. 738 (2005), | wite belowto

explain why | believe that our court erred, and fundanentally so,
inits application of Rule 52(b) in Hughes.

In order for a defendant to prevail under Rule 52(b), “there
must be an ‘error’ that is ‘plain’ and that ‘affects substanti al

rights.”” United States v. dano, 507 U. S. 725, 732 (1993). The

def endant bears the burden of establishing that an error affected
his substantial rights and nust denonstrate that “the error

actually affected the outcone of the proceedings.” United States

v. Hastings, 134 F.3d 235, 240 (4th Gr. 1998) (enphasis added).
In the context of an error relating to the inposition of sentence,
a defendant “nust establish that [the i nposed] sentence was | onger

than that to which he woul d ot herwi se be subject.” United States

v. Angle, 254 F.3d 514, 518 (4th Cr. 2001) (en banc). Wile the
Suprene Court has variously articulated the requirenment that a

different result would have been |ikely or probable, see United

States v. Dom nguez Benitez, 124 S. C. 2333, 2342 (2004) (Scalia,




J. concurring), it has recently suggested that an offender can
establish prejudice with a “showing of a reasonable probability
that, but for [the error clained], the result of the proceeding
woul d have been different.” Id. at 2339 (internal quotations

omtted); see also United States v. Antonakopoul os, No. 03-1384,

2005 W 407365, at *7-8 (1st Cr. 2005) (adopting the Don nguez
Benitez “reasonable probability” standard for Booker clains).
Because “Rule 52(b) | eaves the decision to correct the forfeited
error within the sound discretion of the court of appeals,” 4 ano,
507 U.S. at 732, the Suprene Court has adnoni shed that we should
only notice “particularly egregious errors . . . that seriously
affect the fairness, integrity or public reputation of judicia

proceedings.” United States v. Young, 470 U.S. 1, 15 (1985).

1 believe Hughes erred with regard to its identification of
the error, its determ nation of whether that error affected Hughes’
substantial rights, and in its determnation that it should
exercise its discretion to recognize that error

Proper application of Rule 52(b) depends upon an accurate
understanding of the error commtted which, in turn, requires an
accurate understandi ng of Booker. It is as a consequence of its
failure to wunderstand Booker that Hughes has fundanentally
m sapplied the plain error doctrine in the wake of Booker.

I n Booker, the Suprene Court held that judicial factfinding

that results in an increase in an offender’s sentence under the



“Quidelines as witten” -- that is, the guidelines as “nmandatory
and binding on all judges” -- violates the Sixth Anendnent.
Booker, 125 S. . at 750 (Stevens, J.). The Court’s renedy for
this constitutional infirmty, however, was not the abolition of
judicial factfinding; rather, the Court severed entirely “the
provision of the federal sentencing statute that nakes the
Qui del i nes mandatory, 18 U S.C. 8§ 3553(b)(1),” id. at 756 (Breyer,
J.). The effect of this severance was to render the Cuidelines

advisory in all cases, not nerely those cases in which the trial

court inpermssibly found facts in violation of the Sixth
Amendnent . | ndeed, the Court specifically rejected the
Governnment’ s proposal to treat the guidelines as mandatory i n cases
in which there was no constitutionally inpermssible judicial
factfinding, on the grounds of the Court’s conclusion that
“Congress would not have authorized a nmandatory system in sone
cases and a nonmandatory systemin others.” |1d. at 768 (Breyer,

J.); see also id. at 769 (Breyer, J.) (“[We nust apply today’ s

holdings -- both the Sixth Amendnent holding and our renedial
interpretation of the Sentencing Act -- to all cases on direct
review ”).

Because of the constitutional violation identified in Booker
and the renedy ordered by the Court, Booker errors can take two

forns.



First, it is error if the sentencing court (1) within a
mandatory guideline regime (2) found facts that resulted in an
increase in the offender’s sentence beyond that which would have
been supported by the jury' s findings. This error, which results
in a violation of the Sixth Anendnent, is the type of error that
occurred in Booker’'s case. As the Court explained, the district
court’s error was that it “applied the Guidelines as witten and
i nposed a sentence higher than the maxi nrumaut hori zed solely by the
jury’'s verdict.” Id. at 769 (Breyer, J.). Justice Breyer’s
reference to the “Guidelines as witten” confirns that the district
court’s treatnment of the Quidelines as mandatory was necessarily
part of the error that occurred in Booker’s case. See Booker, 125

S . at 750 (“The Cuidelines as witten, however, are not

advi sory; they are mandat ory and bi nding on all judges.”) (enphasis

added) .

Second, because the Court held that the renedy for
inperm ssible judicial factfinding in violation of the Sixth
Amendnent was the severance of the provision that made the
Gui del i nes mandatory (rendering themin all cases advisory), it is
also error if the sentencing court nerely i nposed a sentence under
the Quidelines “as witten,” that is, as mandatory. This second
type of error, which does not entail a violation of the Sixth
Amendnent  because the district court did not find facts

inpermssibly, is the type of error that occurred in Fanfan' s case.



Wiile it is possible for a sentencing court to have erred
under Booker in either of these two respects, it nust be understood
that a court will not have erred in either respect provided that it
sentenced the of fender under the Guidelines as advisory only. And
this evenif the court increased the of fender’s sentence based upon
facts beyond those found by the jury.

Hughes’ m stake is evident fromthe first step of its plain
error analysis -- nanely the identification of the error conmtted
by the district court. The panel in Hughes concluded that the
rel evant error under Booker was sinply the “inposition of a 46-
nmont h sentence, in part based on facts found by the judge.” 1d. at
379. The court did not consider as error the district court’s
application of the Guidelines in their mandatory form | ndeed,
Hughes suggests that the district court should have applied the
Quidelines in their mandatory form but sinply have relied only on
the facts found by the jury. Id. (“Here, under the nandatory
guideline regine in existence at the time of sentencing, that
maxi mumwoul d have been cal cul ated according to an O fense Level of
10 . . . which is the maxi mum aut hori zed by the facts found by the
jury.”). By failing to recognize as error the district court’s
i nposition of sentence on the assunption that the CGuidelines were

mandat ory, Hughes failed to take into account the entirety of the

hol ding of Booker -- both its conclusion of Sixth Amendnent
violation and its ordered renedy. In effect, the Hughes court



di vorced the fact of the district court’s inperm ssible factfinding
fromthe fact that such factfinding was only inperm ssi bl e because
of the district court’s assunption that the GCuidelines were
mandat ory. And in so doing, Hughes failed to appreciate the
central prem se of Booker, namely that “[i]f the Quidelines

could be read as nerely advisory . . . [then] the selection of
particul ar sentences in response to differing sets of facts .
woul d not inplicate the Sixth Anendnent.” Booker, 125 S. . at
750 (Stevens, J.).

A sentencing court’s error nust be defined by reference to
what the district court should have done in light of the entire
hol di ng of Booker; not nerely by reference to the Sixth Armendnent
violation identified in Booker. The error in Hughes thus was |ike

that i n Booker’s case, nanely judicial factfinding coupled with the

i nposition of sentence under the Guidelines “as witten,” or as
mandatory rather than advisory. The error was not, as
Hughes holds, that the district court nerely failed to inpose a
sentence on the basis of the facts as found by the jury, instead
i nposi ng “a 46-nonth sentence, in part based on facts found by the
judge.” 1d. at 379.

That the Hughes panel did so err is confirmed by Booker’s
instructions regarding the continuing vitality of the Guidelines
and the necessary inplication that district courts may continue to

i npose sentences based on extra-verdict factfinding. Indeed, after



Booker, sentencing courts still “nust consult [the] Cuidelines and
take theminto account when sentencing,” Booker, 125 S. C. at 768
(Breyer, J.), and “consider the uidelines sentencing range
established for . . . the applicable category of defendant.” 1d.
at 764 (Breyer, J.). Consideration of the applicable Cuidelines
range for a particular defendant, of course, wll continue to
include the district court’s consideration of facts not found by a
jury or included in a plea agreenent. The Hughes panel itself
reached the sanme conclusion, though it failed to recognize the
inplications of that conclusion, holding that “a district court

shall first calculate (after making the appropriate findings of

fact) the range prescribed by the guidelines.” Hughes, 396 F.3d at
378-79 (enphasi s added).

The error in Hughes’ formulation is further confirned by the

Suprene Court’s treatnent of Fanfan’s claim “In . . . Fanfan’'s
case, the D strict Court . . . inposed a sentence that was
authorized by the jury's verdict -- a sentence |ower than the
sentence authorized by the Guidelines as witten.” |1d. Despite

the fact that there was no Sixth Amendnent violation, the Court
vacat ed and remanded the sentence in order to permt the Governnent
to seek resentenci ng, presumably based on the extra-verdict facts
that the district court had refused to consider. |1d. Thus, the

Court rejected Hughes' inplicit suggestion that the district court



woul d not have erred had it only considered the facts found by the
jury.

Having failed to correctly identify the error conmtted by the
district court, the Hughes panel conpounded its error by holding
t hat Hughes’ substantial rights had been affected because he woul d
have received a |lower sentence had the district court inposed
Hughes’ sentence in accordance wth the facts found by the jury.
Hughes, 396 F. 3d at 380 (“Had the district court inposed a sentence
within that maxi mum [the maxi mum aut hori zed by the facts found by
the jury alone], Hughes’ sentence would have been . . . markedly
| ower.”). Had the district court applied the entire hol ding of
Booker, however, it would have made the sane factual findings; it
si nply woul d have treated the Guidelines as advisory, with respect
to the sentence to be inmposed in light of those findings.
Accordingly, prejudice nust be determ ned by conparing what the
district court did under a mandatory regine to “what the district
court woul d have done had it inposed a sentence in the exercise of
its discretion pursuant to 8 3553(a),” id. at 380 n.6 -- an inquiry

expressly rejected in Huighes.' Under such an anal ysis, as even the

! Hughes believed it critical, if not dispositive, in
rejecting the prejudice inquiry mandated by Booker that *“Hughes
[did] not argue that the district court erred by failing to regard
the guidelines as advisory . . . . Rather, Hughes argues that the
district court erred by inposing a sentence that was greater than
the maxi mum authorized by the facts found by the jury alone.”
Hughes, 396 F.3d at 380 n.6. But the Suprenme Court’s holding in
Booker, not the litigant’s self-serving formulation of his claim
defines the relevant |l egal error and prejudice inquiry. See United
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panel in Hughes conceded, Hughes failed to establish prejudice
because it “sinply [did] not know how the district court woul d have
sent enced Hughes had it been operating under the regi ne established
by Booker.” Hughes, 396 F.3d at 381 n.8; see Jones v. United
States, 527 U. S. 373, 390 (1999) (“Wiere the effect of an all eged
error is . . . uncertain, a defendant cannot neet his burden [under
Rule 52(b)] of showing that the error actually affected his
substantial rights.”).?

That such a conparison is conpel |l ed by Booker is confirmed by
the sentencing nethod district courts are required to enploy on
remand, even under Hughes. As the disposition of Fanfan's case
confirms, district courts are not free to disregard extra-verdict

facts; rather, district courts nust “calculate (after making the

appropriate findings of fact) the range prescribed by the

guidelines,” id. at 378-79 (enphasis added), and consider that

range in exercising its discretion pursuant to section 3553(a).

States v. Rodriguez, No. 04-12676, 2005 W 272952, at *12 (1l1lth
Cr. 2005) (“We disagree with the notion [in Hughes] that the
defendant can define the <constitutional error, and thereby
predetermne the third prong of the plain error test, by the
phrasing of his argunent.”).

2 For the sane reason, in cases where an offender has
preserved his Booker challenge, it is unlikely that the Governnent
wll be able to establish that such an error is “harnl ess beyond a
reasonabl e doubt” as it isrequired to do in order to prevail under
Rul e 52(a). See Neder v. United States, 527 U.S. 1, 7 (1999).
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The Hughes panel erred in its final step as well, exercising
its discretion to notice the error on the grounds that *“Booker
wrought a mjor change in how federal sentencing is to be
conducted,” Hughes, 396 F.3d at 380, and because “[t]he fact
remai ns that a sentence has yet to be inposed under a regine in
which the guidelines are treated as advisory.” |d. at 381 n.8.
While the | atter observation is correct -- and, indeed, highlights
t he Hughes panel’s erroneous identification of the relevant error
-- affirm ng pre-Booker sentences w |l not underm ne the “fairness,
integrity or public reputation of judicial proceedings.” Hastings,
134 F.3d at 244 (internal quotation marks omtted). As the
Government explains in its well-taken petition for en banc
rehearing i n Hughes, Hughes “was sentenced under a systemthat was
used for alnost two decades to sentence hundreds of thousands of
of fenders.” And the sentence he received “represent|[ed] a 20-year
effort by the Sentencing Commssion to fornulate and update
sentencing policy to reflect the collective wi sdomof Congress and
the judiciary; to assign carefully calibrated weights to factors,
both aggravating and mtigating, that judges have traditionally
used in determ ning appropriate sentences; and to account for the
sentencing purposes identified in 18 U S C § 3553(a).” United
States’ Petition for Rehearing En Banc at 14-15, Hughes, 396 F.3d

374.
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In stark contrast, the Hughes panel’s sweeping conclusions in
defense of its decision to notice the error in that case would
conpel remand in every case where we nust apply Rule 52(b) to
Booker errors. The court itself said in Hughes:

[I]t is not enough for us to say that the sentence

i nposed by the district court is reasonable irrespective

of the error. The fact remains that a sentence has yet

to be i nposed under a reginme in which the guidelines are

treated as advisory. To | eave standing this sentence

sinply because it falls wthin the range of

reasonabl eness unquestionably inpugns the fairness,

integrity, or public reputation of judicial proceedings.
Hughes, 396 F.3d at 381 n.8. As this quotation makes clear,
Hughes’ defense of its exercise of discretion does not rest on the
presence of a Sixth Anmendnent violation. Rather, it applies to all
sent ences i nposed pre-Booker — including those i nposed pursuant to

our direction in United States v. Hammoud, 381 F.3d 316 (4th G r

2004), for even in those cases the sentence received by the
of fender was not “inposed under a regine in which the guidelines
are treated as advisory.”

Li kew se, while Hughes does not address prejudice in the
context of a case without a Sixth Anendnent violation, its defense
of its exercise of discretion conpels the conclusion that every
sentence inposed pre-Booker violated the offender’s substantia
rights. O herwise, we would find ourselves in the indefensible
position of holding that a Booker error did not affect an
of fender’s substantial rights even though, wunder Hughes, such

errors nust be classified as egregious errors that result in the

13



m scarriage of justice. Hughes, in sum would require us to vacate
and renmand every pre-Booker sentence on appeal, a result
denonstrably at odds with that contenplated by the Suprene Court.
Booker, 125 S. . at 769 (Breyer, J.) (“Nor do we believe that
ever appeal will lead to a new sentencing hearing. That is because
we expect review ng courts to apply ordinary prudential doctrines,
determ ning, for exanple, whether the issue was raised bel ow and
whether it fails the ‘plain error’ test.”).

It is for the foregoing reasons that | believe that our

decision in United States v. Hughes was fundanental ly fl awed.
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