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PER CURI AM

Aaron Lanont Dawki ns appeals his guilty plea conviction
for one count of attenpted nurder, in violation of 18 U.S.C. § 1113
(2000). Dawkins’ plea agreenent waives all rights to appeal except
the right to appeal from an upward departure or an appeal based
upon grounds of ineffective assistance. Dawki ns now seeks to
appeal his sentence. The Governnent has filed a notion to dism ss
t he appeal .

Dawki ns asserts that his trial counsel rendered
ineffective assistance, which resulted in an excessive sentence.
To succeed on a claimof ineffective assistance on direct appeal,
a def endant nust show concl usively fromthe face of the record that

counsel provided ineffective representation. United States V.

Ri chardson, 195 F.3d 192, 198 (4th Cr. 1999). To establish a
violation of the Sixth Armendnent due to ineffective assistance of
counsel , Dawki ns nust denonstrate that (1) counsel’s representation
fell bel ow an objective standard of reasonabl eness; and (2) there
is a reasonable probability that he was prejudiced by counsel’s

unprof essional errors. See Strickland v. Washi ngton, 466 U.S. 668,

688, 694 (1984). W conclude that Dawkins has not shown
conclusively from the face of the record that counsel provided

i neffective representation. Richardson, 195 F.3d at 198. |Instead,

he openly concedes that his trial counsel’s actions did not anmount

to ineffective assistance. Accordingly, although we deny the



nmotion to disnmss as to this claim we affirm Dawki ns’ convi cti on
and sentence as to this claim
Next, Dawkins contends that the district court erred by

denying him a downward departure pursuant to U.S. Sentencing

Gui deli nes Manual 88 5K2.0, 5K2.13 (2002). However, based on the

wai ver contai ned in Dawki ns’ plea agreenent, he is precluded from
raising this claim on appeal. Moreover, the district court’s
decision not to depart from the sentencing guidelines is not
subject to appellate review, as the court clearly understood that

it had the authority to depart, but chose not to. See United

States v. Bayerle, 898 F.2d 28, 30-31 (4th Cr. 1990).

Accordingly, we grant the Governnment’s notion to dismss this
claim

We dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

AFFI RVED | N PART;

DI SM SSED | N PART




