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PER CURI AM

Tenmestocles A Santos, Jr., pleaded guilty to one count
of possession with intent to distribute fifty grans or nore of
nmet hanphetam ne, in violation of 21 U.S.C. § 841(a)(1) (2000), and
was sentenced to seventy nonths in prison. H's attorney has filed

a brief pursuant to Anders v. California, 386 U S. 738 (1967),

rai sing one issue but stating that, in his opinion, there are no
nmeritorious issues for appeal. Santos was advised of his right to
file a pro se informal brief, but did not file such a brief. The
United States argues that this court nust enforce the waiver-of-
appel late rights provision in Santos’ plea agreenent. W agree and
di sm ss the appeal .
I
Santos signed a witten plea agreenent containing the

foll om ng provision:

[ You] knowi ngly and expressly waive all rights conferred

by 18 U S.C. § 3742 to appeal whatever sentence is

i nposed, including any issues that relate to the

establ i shment of the guideline range, reserving only the

right to appeal froman upward or downward departure from

the guideline range that is established at sentencing.
The pl ea agreenent set forth the m ni mumand maxi nrum sent ence t hat
Sant os faced and nmade cl ear that the sentencing guidelines applied
and that the court would apply a sentence within those guidelines
unl ess there was a basis for departure. Santos admtted that he was

guilty of the offense charged and that the Governnent could prove

his guilt if the case proceeded to trial.
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Santos and his attorney signed the agreenent. By
signing, Santos acknow edged that he had read the agreenent, had
reviewed it with his awer, understood it, and voluntarily agreed
to it.

At his Fed. R Cim P. 11 hearing, the district court
ascertained that Santos was thirty-three years old and a high
school graduate. Santos was not under the influence of drugs or
al cohol. The court identified the rights that Santos waived by
going to trial, and specifically nentioned the right to appeal
The court stated, “You' d have the right to an appeal. You' d stil
have counsel. And on appeal, the appeals court could say well,
there was an error in the trial and send it back for a newtrial or
find you not guilty. Do you understand you' re giving up all those
rights?” Santos stated that he did. The district court concl uded
that the plea was knowingly and voluntarily entered and accepted
Santos’ quilty plea.

At sentencing, the district court accepted the guideline
cal cul ati ons recomended in the presentence report and stipul ated
toin the plea agreenent, for an offense | evel of 27 and a cri m nal
hi story category of 1, with a resulting guideline range of 70-87

mont hs. The court sentenced Santos to seventy nonths in prison.



[

In the Anders brief, counsel contends that the Gover nment
should have nmade a notion for downward departure based upon
substantial assistance. However, counsel concedes that the plea
agreenent stipul ated that whether to nmake such a notion lay within
t he exclusive discretion of the Government. Further, there is
not hi ng to suggest that the failure to make a notion resulted from
bad faith or unconstitutional notive. The Governnent replies that
Santos waived his right to appeal.

This case is governed by our recent decision in United

States v. Blick, 408 F.3d 162 (4th Cr. 2005). The issue in Blick

was whether a waiver-of-appellate rights provision in a plea
agreenent was enforceable after the Suprene Court’s decision in

United States v. Booker, 125 S. C. 738 (2005). W enployed a two-

part analysis to decide the issue. First, we considered whether
t he wai ver was knowi ng and vol untary. Having decided that it was,
we asked whether the issues raised on appeal were within the scope
of that notion. They were, and we held that the appeal was subject
to dismssal. Blick 408 F. 3d at 164.

This Court reviews de novo the validity of a waiver of

the right to appeal. United States v. Marin, 961 F.2d 493, 496

(4th Cir. 1992). Wether such a waiver is knowi ng and intelligent
depends upon the facts and circunstances surrounding its making,

including the defendant’s background, experience, and conduct.



United States v. Davis, 954 F.2d 182, 186 (4th Cr. 1992). A

wai ver is ineffective if the district court fails to question the

def endant about it, United States v. Wessells, 936 F. 2d 165, 167-68

(4th Gr. 1991), unl ess other evidence in the record shows that the
wai ver was informed and voluntary. Davis, 954 F.2d at 186

Here, Santos’ waiver was clearly knowi ng and vol untary.
The details of the waiver were clearly set forth in the witten
pl ea agreenent, which Santos had read, discussed with his attorney,
and understood. He was thirty-three, a high school graduate, and
not under the influence of drugs or alcohol when he entered his
guilty plea. The district judge questioned hi mabout the waiver of
his appellate rights, and Santos stated that he understood the
wai ver .

In his plea agreenent, Santos reserved the right to
appeal an upward or downward departure from his guideline range.
On appeal, he attenpts to challenge the Governnent’s failure to
move for a downward departure based upon substantial assistance.
Because there was no departure, the issue he seeks to raise lies
within the scope of the appellate waiver and, under Blick, the
matter is not reviewabl e on appeal.

As requi red by Anders, we have reviewed the entire record
on appeal and have found no neritorious issues for appeal. Ve
therefore dism ss the appeal. The court requires that counsel

informhis client, inwiting, of his right to petition the Suprene



Court of the United States for further review If the client
requests that a petition be filed, but counsel believes that such
a petition would be frivol ous, then counsel may nove in this court
for leave to withdraw fromrepresentation. Counsel’s notion nust
state that a copy thereof was served on the client. W dispense
with oral argunent because the facts and |egal contentions are
adequately presented in the nmateri als before the court and ar gunent

woul d not aid the decisional process.

DI SM SSED



