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PER CURI AM

Robi el | Deangel o Janes pled guilty to possession of five
granms or nore of cocaine base (crack) wwth intent to distribute, 21
US C 8§ 841(a), (b)(1)(B) (2000), and was sentenced to a term of
168 nonths inprisonnent. Janmes contends on appeal that the
district court clearly erred in finding that he was responsi bl e for

213.45 grans of crack for sentencing purposes, U.S. Sentencing

Qui delines Manual 8§ 2D1.1 (2002), and in failing to state a reason

for inposing the particular sentence when the guideline range
exceeded twenty-four nonths as required under 18 U S. C A
8 3553(c)(1) (West Supp. 2004). He also clains that the
government’s failure to produce a confidential informant at the
sentencing hearing violated his Sixth Arendnent right to confront

wi tnesses, and that his sentence is invalid under Blakely v.

Washi ngton, 124 S. C. 2531 (2004). W affirm

On Septenber 18, 2002, drug enforcenent agents arrested
Rosal i a Denetri a Choi ce, who had been selling drugs and firearns in
Clinton, South Carolina. Choice agreed to cooperate and identified
Janmes as her source for crack. She said she had been buying crack
from himsince March 2002, had gone to his residence to buy crack
about seventy-five tines, and had bought about 1.5 ounces of crack
each tinme. Choice then nade a controll ed purchase of 47.6 grans of
crack from Janmes and paid him $600 in recorded funds for crack he

had previously fronted her. Shortly afterward, |aw enforcenent



of ficers executed a search warrant at Janes’ apartnment, where they
seized $3992 in cash, including the $600 in recorded funds,
nunmerous firearns, and a snmall anmount of marijuana. No additi onal
crack was found in Janes’ apartnent.

Janes was charged wi th possession of nore than five grans
of crack with intent to distribute and using and carrying a firearm
during and in relation to, and possessing a firearmin furtherance
of, a drug offense. He pled guilty to the drug of fense but went to
trial on the 18 U S.C. 8§ 924(c) (2000) count. At his guilty plea
hearing, James admtted that he sold approximately 46 granms of
crack to Choice on Septenber 18, 2002. Pursuant to the plea
agreenent, he agreed to forfeit the $3992 recovered from his
apartnent as the proceeds of drug sales. Janmes was acquitted of
the 8§ 924(c) charge after a bench trial. Choi ce and severa
officers testified at Janes’ trial; their testinony principally
concerned his firearns.

Based on information from Choice, the probation officer
attributed 3.4 kil ograns of crack to Janes as rel evant conduct and
recommended a base offense |evel of 38 under USSG § 2D1.1. The
probation officer’s calculation drew upon Choice s post-arrest
st at enent . The probation officer also subtracted the $600 in
recorded funds from the $3992 seized from Janes’ apartnent and

converted the remaining $3392 to an equival ent quantity of crack,



using a price of $1000 per ounce provided by the Drug Enforcenent
Admi ni strati on.

Janes objected that he was responsible only for 46.35
grans of crack, that Choice was not a credible wtness concerning
ot her anounts, and that there was no evidence the noney recovered
fromhis apartnment was drug proceeds.

At the first sentencing hearing in Novenber 2003, the
district court initially elimnated certain drug amounts fromthe
rel evant conduct total to avoid double counting, decided that
Choice was a credible witness, and determned that James was
responsi bl e for 3.33 kil ograns of crack. However, before inposing
sentence, the court had second thoughts and decided that it would
rely solely on Choice’s trial testinony rather than her post-arrest
statement to |aw enforcenent authorities. The court continued
sentencing so that a transcript of Choice’'s testinmony could be
pr epar ed.

When sentenci ng resuned i n Decenber 2003, it becane cl ear
fromthe trial transcript that Choice had testified she went to
Janes’ residence to buy crack from him about seventy-five tines,
but her testinmony did not establish how nuch crack she purchased.
The court then determ ned that Janmes was responsible for 213.45
grans of crack, an anmount that gave hima base offense | evel of 34

and a gui deline range of 135-168 nonths.



On appeal, Janes points out that the district court did
not explain how it determ ned that he was responsible for 213.45
granms of crack. W agree that the court’s calculationis difficult
to glean fromthe record. However, we conclude fromthe court’s
di scussion that it considered only the 46.35 granms Janes sold
Choice in the controll ed transacti on on Septenber 18 and converted
the seized $3392 at a rate of $600 per ounce rather than $1000 per
ounce. The sum of those anounts, 206.53 grans of crack, is nore
t han enough to give Janes a base offense | evel of 34.

Al t hough Janes argues that a co-participant in crimnal
activity is generally not areliable wtness, it is very clear from
the transcript that the district court did not rely on information
derived fromChoice for its final determ nation of the drug anmount.
Janes al so mai ntains that the $3392 was erroneously treated as drug
proceeds; however, he conceded as nmuch in his plea agreenent when
he agreed to forfeit the noney because it was subject to forfeiture
as charged in the indictnent. The forfeiture provision of the
i ndi ctment charged that “[a]ll proceeds of the offenses charged in
Counts 1 and 2 . . . approximately $3992.00 in United States
currency” were forfeitabl e because “such proceeds were received in
exchange for controll ed substances. . . .” On bal ance, we concl ude
that the record provides anple evidence for a finding that James

sold at |east 150 grams of crack.



Pursuant to 18 U. S.C A 8 3553(c)(1), a sentencing court
must state in open court its reasons for inposition of the
particul ar sentence when the guideline range exceeds twenty-four
nmonths, as it did in this case. The court failed to conply with
this statutory requirenent, but its error innot orally statingits
reason for inposing a sentence of 168 nonths is revi ewed under the
pl ain error standard because Janes failed to object to the formof
the sentence when the court inquired whether there was any

objection. Under the plain error test, United States v. d ano, 507

U S 725, 732-37 (1993), a defendant nust show that (1) error
occurred; (2) the error was plain; and (3) the error affected his
substantial rights. [d. at 732. Even when these conditions are
satisfied, this Court may exercise its discretion to notice the
error only if +the error *“seriously affect[s] the fairness,
integrity or public reputation of judicial proceedings.” Id.

(internal quotation marks omtted); United States v. Mckins, 315

F.3d 399, 406 (4th Cr.), cert. denied, 538 U S. 1045 (2003).

We cannot say in this case that the court’s failure to
provide reasons for its sentence under 8 3553(c)(1l) requires
correction where trial counsel neither objected to the formof the
sentence, although the court invited comment, nor denmanded a
stat enment of reasons.

James next argues that the governnent’'s failure to

produce Choice as a witness at sentencing so that his attorney
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coul d cross-exam ne her about the anmount of crack she bought from
hi mvi ol ated his Sixth Anendnent right to confront witnesses. This
claimis neritless because the right of confrontation does not

extend to sentencing proceedings. Szabo v. Walls, 313 F.3d 392,

398 (7th Cir. 2002) (citing Wllianms v. New York, 337 U S 241

(1949)).

Finally, James contends that resentencing is required
under Bl akely because his sentence was enhanced based on facts
found by the district court rather than facts he admtted or facts
submtted to a jury. This claimis neritless because we recently
held that Blakely “does not affect the operation of the federa

sentencing guidelines.” United States v. Hamoud, F.3d

2004 W. 2005622, at *28 (4th Cir. Sept. 8, 2004) (en banc).

We therefore affirmthe sentence i nposed by the district
court. W dispense with oral argunent because the facts and | egal
contentions are adequately presented in the materials before the
court and argunent would not aid the decisional process.
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