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PER CURI AM

Danny C. Gi pper appeals his conviction and sentence for
bank robbery, in violation of 18 U S C § 2113(a) (2000); arned
bank robbery, in violation of 18 U. S.C. 8§ 2113(d) (2000); use and
carry of a firearmduring a crine of violence, in violation of 18
U S.C. 8 924(c) (2000), and possession of a firearmby a convicted
felon, in violation of 18 U S.C. § 922(g) (2000).

On appeal, Gipper asserts that the district court erred
by denying his request to subpoena alibi wtnesses at the
Government’ s expense, because the current version of Fed. R Crim
P. 17(b) does not require the contact information of potential
W tnesses, a factor noted by the court for its decision to deny the
nmotion. The grant or denial of a request for subpoenas under Rule
17(b) is vested in the sound discretion of the trial judge, and the
denial of such is not tantanount to a denial of rights guaranteed

by the Sixth Anendnent. United States v. Sellers, 520 F.2d 1281,

1285-86 (4th Cr. 1975). An indigent party seeking a Rule 17(b)
subpoena nust allege facts that, if true, denonstrate “the
necessity of the requested witness’ testinony.” Fed. R Cim P.

17(b), (c); United States v. Wbster, 750 F.2d 307, 329-30 (5th

Cr. 1984). G pper made no such showing. H s notion sinply lists

the nanes of several individuals who “may be wtnesses for
Def endant . ” It makes no nention of the substance of their
testinmony, or that they would provide an alibi. Accordingly, we



conclude that the district court’s denial of this notion was a
sound exercise of discretion. Sellers, 520 F.2d at 1281.

Gi pper next contends that the district court erred by
refusing to admt several pieces of excul patory evidence at trial.
This Court reviews a district court’s evidentiary rulings for abuse

of discretion. United States v. Leftenant, 341 F.3d 338, 342 (4th

Cir. 2003), cert. denied, 124 S. C. 1183 (2004). “[This Court]
will find that discretion to have been abused only when the
district court acted “arbitrarily or irrationally.’”” United States

v. Moore, 27 F.3d 969, 974 (4th Cr. 1994) (quoting United States

v. Ham 998 F. 2d 1247, 1252 (4th Cr. 1993)). After careful review
of the record, we find no abuse of discretion.

Gipper also contends that the district court erred by
denying his nmotions for a judgnment of acquittal because the

evi dence was insufficient to support his conviction. This Court

reviews the district court’s decision to deny a notion for judgnent

of acquittal de novo. United States v. Gallinore, 247 F.3d 134,
136 (4th Cr. 2001). |If the notion was based on insufficiency of
t he evidence, the verdict nust be sustained if there is substanti al
evi dence, taking the view nost favorable to the Governnment, to

support it. G asser v. United States, 315 U.S. 60, 80 (1942).

“[ SJubstantial evidence is evidence that a reasonable finder of
fact could accept as adequate and sufficient to support a

conclusion of a defendant’s guilt beyond a reasonable doubt.”
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United States v. Burgos, 94 F.3d 849, 862 (4th Cr. 1996) (en

banc). In evaluating the sufficiency of the evidence, this Court
does not review the credibility of the wtnesses and assunes that
the jury resolved all contradictions in the testinony in favor of

t he governnent. United States v. Roner, 148 F.3d 359, 364 (4th

Cir. 1998). After careful review of the record, we concl ude there
was sufficient evidence to support Gipper’s conviction. Jd asser,
315 U. S. at 80; Roner, 148 F.3d at 364.

Gi pper next argues that the district court abused its
di scretion by refusing to sever the 8 922(g) count from the
remai ni ng counts because it is not probative as to Count I, and
because the § 922(g) charge prejudicially “allowed the jury to hear
[that] Gipper had been convicted [of] . . . asimlar crine.” A
court of appeals may reverse a denial of a notion for relief from
prejudicial joinder only if the district court abused its

di scretion or there was clear prejudice. United States v. Acker,

52 F.3d 509, 514 (4th Cir. 1995). To obtain a severance under Fed.
R Cim P. 14, a defendant nust show that the joinder is “'so
mani festly prejudicial that it outwei ghed the dom nate concern with

j udi ci al econony. ld. (quoting United States v. Arnstrong, 621

F.2d 951, 954 (9th Gr. 1980)). After careful review of the
record, we conclude that all four counts were properly joined, Fed.

R Cim P. 8(a), and that the district court’s denial of Gipper’s



notion for severance was neither an abuse of discretion nor clearly
prejudicial. Acker, 52 F.3d at 514.

Gipper’s penultimate claimis that the district court
erred by rejecting his proposed jury instruction. In general, the
decision to give, or not to give, a jury instruction and the
content of that instruction are reviewed for an abuse of

discretion. United States v. Burgos, 55 F.3d 933, 935 (4th Gr.

1995). To be entitled to a requested jury instruction, the party
urging the instruction nust establish a sufficient evidentiary

foundati on to support the instruction. United States v. Lew s, 53

F.3d 29, 32 n.8 (4th Cr. 1995). “[T]lhis court must view the
evidence in the light nost favorable to [the party requesting the
instruction] in determining if there is sufficient evidentiary

foundation for a requested instruction.” United States v. Graldi,

86 F.3d 1368, 1376 (5th Gr. 1996) (citing United States v. Lew s,

592 F.2d 1282, 1286 (5th G r. 1979)). The denial of a requested
instruction is reversible only if the proposed instruction: (1)
was correct, (2) was not substantially covered by the court’s
charge to the jury, and (3) dealt with a point so inportant that
failure to issue the requested instruction seriously inpaired the
defendant’s ability to conduct his defense. Lews, 53 F.3d at 32.
After careful review of the evidence presented at trial, we
conclude that Gipper has not established that the evidence

supported his proposed instruction. Accordingly, the district



court did not abuse its discretion in denying the request. |[d.;
Burgos, 55 F.3d at 935.

Finally, Gipper contends that the district court
i nperm ssi bly enhanced his sentence fromfive to seven years for
violating 18 U.S.C. 8 924(c), in violation of the Suprene Court’s

recent decision in Blakely v. Washington, 124 S. C. 2531 (2004).

However, Blakely involves the use of the federal Sentencing
Gui delines to enhance a defendant’s sentence based upon facts not
presented to the jury. Here, the indictnent specifically charged
G i pper W th br andi shi ng a firearm in vi ol ation of
8 924(c)(1) (A (ii), an offense that carries a seven-year penalty.
Because the charge of brandishing a weapon was presented to and
found by the jury, we conclude that Gi pper’s sentence does not run
af oul of the reasoning set forth in Blakely.

Accordingly, we affirmG i pper’s sentence and convi cti on.
We dispense with oral argument because the facts and |egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.

AFFI RVED



