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PER CURI AM

Freddy Ranmirez appeal s the district court’s order denying
relief on his notion filed under 28 U. S.C. 8§ 2255 (2000), in which
he cl aimed that counsel provided i neffective assistance by failing
to give adequate pretrial advice and to comrunicate a plea offer
We previously granted Ramrez a certificate of appealability on
t hese issues. In the same order, we denied a certificate of
appeal ability and dism ssed Ramrez’'s appeal with respect to all
ot her issues. For the reasons that follow, we vacate the district
court’s order as to the i ssues on which we granted a certificate of

appeal ability and remand for further proceedi ngs.

l.

In his 8 2255 notion, Ramrez asserted that trial counsel
provi ded i neffective assistance by failing to give pretrial advice
about whether to plead guilty or to proceed to trial and by failing
to disclose a ten-year plea offer from the Governnent. In its
unverified response, the Governnment contended that Ramrez’'s
counsel provided conpetent pretrial advice and that the record did
not support Ramirez's claim that a plea offer was nade. The
Government did not provide any affidavits to support its
assertions.

The district court rejected Ramrez’s clai mthat counsel

failed to provide adequate pretrial advice. The court found that



the presentence report attributed 367.8 kilograns of cocaine to
Ramirez and that the indictnment inforned Ramrez that he could be
convicted of offenses involving nore than five kilogranms of
cocai ne. Next, the court found that the transcript of the
sentencing hearing belied Ramrez’s claimthat counsel failed to
advi se hi m about the benefits of pleading guilty versus going to
trial. The district court al so concluded that Ramrez’s clai mthat
counsel failed to communicate a plea offer was neritl ess because it
was based on an unsupported assunption that the Governnent had made

such an offer.

.

On appeal, Ramrez contends that the district court erred
inrejecting his ineffective assistance of counsel clains wthout
an evidentiary hearing. The Governnent di sagrees, noting that the
record denonstrates that Ramirez is not entitled to relief on his
cl ai ms.

Cenerally, an evidentiary hearing is required under 28
US C 8§ 2255 unless it is clear from the pleadings, files, and

records that a novant is not entitled torelief. United States V.

Wt herspoon, 231 F. 3d 923, 925-26 (4th Cir. 2000); Raines v. United

States, 423 F.2d 526, 529 (4th Gr. 1970). Wether an evidentiary
hearing is necessary is best left to the sound discretion of the

district court judge. Raines, 423 F.2d at 530. However, when a
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nmovant presents a col orabl e Sixth Arendnent cl ai mshow ng di sputed
facts involving inconsistencies beyond the record, a hearing is

mandated. See United States v. Magini, 973 F. 2d 261, 264 (4th Gr.

1992); Raines, 423 F.2d at 530 (“There will remain . . . a category
of petitions, usually involving credibility, that will require an
evidentiary hearing in open court.”).

Here, in finding that counsel gave adequate pretria
advi ce and that no plea offer was nmade, the district court ignored
Ramrez’s sworn statenments and instead accepted the Governnent’s
unverified assertions. Because resolution of these ineffective
assi stance of counsel clains turns on a credibility determ nati on,
we vacate this portion of the district court’s order and renand for
further proceedings. Raines, 423 F.2d at 530 (“Wen the issue is
one of credibility, resolution on the basis of affidavits can
rarely be conclusive[.]”). W dispense with oral argunent because
the facts and legal contentions are adequately presented in the
materials before the court and argunent would not aid the
deci si onal process.

VACATED AND REMANDED




