UNPUBLI SHED

UNI TED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUI T

No. 04-1023

DAVI D BRYTE, Personal Representative of the
Estate of Lova E. Bryte, deceased; DAVID
BRYTE; KATHY B. SMTH, JAMES B. SMTH, M E.

SMTH, a mnor, by and through her |egal

guardi an, Kathy B. Smth; DONNA J. M LLER

and

TERI B. ADAMS, Personal Representative of the
Estate of Loring E. Medford, deceased; DANA L.
DEMPEWOLF; VI CKI J. BARNES; DOUGLAS J. HANSON;
MEDFORD FARMS, | NCORPORATED; FARM BUREAU, B.
DAWN MCCARVER HI LDEBRAND, individually and
daughter, next of kin, and adm nistrator ad
l[item of the Estate of Louis E. MCarver,
deceased; GEORGE S. MCCARVER, individually;
REXFORD AG N, SUSAN AG N, DANIEL AG N, BOBBY
COCX, i ndi vidual |y and as Per sonal
Representative of the Estate of Cathy Lynn
Cook, deceased; KASSANDRA FOGLE; LUDI VI NA OCQO,
individually and as guardian ad litem for S.
Oco; GEORGE PERRY; MARGARET PERRY, as guardi an
and next friend of M Perry, an infant;
COLLEEN STURDY WALLACE; RONALD STURDY; W LCO
| NVESTMENT & CONSULTI NG LIMTED, SARAH J.
AFFELDT; JEANNE MAUS, d/b/a Muus Rental
Properties; MDWEST FAMLY MJTUAL | NSURANCE
COVPANY; THOVAS E. DAUGHERTY; LI NDA DAUGHERTY;
RYAN E. DAUGHERTY; GQUY M HOLW G deceased, by
and through personal representative of his
estate, Getchen A Holwg;, GRETCHEN A
HOWG individually, WLLIAM M HOWG
i ndi vi dual |y; CHRI STI NE C. POTVI N,
i ndividually and as guardian of M E. Potvin,
J. C  Potvin, and W G Holwig, mnors;
Cl TI ZENS | NSURANCE COVWPANY OF AMERICA, as
subrogee of Guy M Holwig and Getchen A

Pl aintiffs,



Hol wi g; TSUNG M LI; HSIU-LIN LI; EARL
PESTERFI ELD, JR ; VICTORIA VUKONI CH, TERESA
WLLI AVS; HANK WLLIAMS, individually and as
the natural parents of and as foster parents
and next friends of J. H M Q@illette (now T.
M WIllians), M S. Evans, J. L. Trahan, H S.
Wlliams, J. S. WIllians and B. D. WIIians;
MARY ELLEN CARSELLI - KALI A, individually and as
Executrix of the Estate of Narandra N. Kali a;
SHI RLEY JENNI NGS, for and on behal f of herself
and surviving spouse of Robert Wayne Jenni ngs,
deceased, and C aude H. Jennings, Coral L.
Jenni ngs, and Robert W  Jennings, Jr .,
surviving children of Robert Wayne Jenni ngs;
BOBBY G MCKI NNEY; PAM MCKI NNEY, i ndividually
and as parents and next friends of L. Hurst,
J. Hurst and B. McKinney; MARCELLA MOORE; DALE
SVWAN; NANCY TOWNSEND; JAMES TOANSEND

| ntervenors - Appell ants,
ver sus
SUNBEAM  PRODUCTS, | NCORPORATED; AVERI CAN
HOUSEHOLD, | NCORPORATED, fornmerly known as
Sunbeam Cor por at i on,
Def endants - Appel |l ees,
and

SEARS RCEBUCK AND COVPANY,

Def endant .

Appeal from the United States District Court for the Northern
District of West Virginia, at Elkins. Richard L. WIlianms, Senior
District Judge, sitting by designation. (CA-00-93-2)

Argued: Cctober 26, 2004 Deci ded: Decenber 16, 2004

Bef ore NI EMEYER, M CHAEL, and MOTZ, Circuit Judges.




Affirmed as nodified by unpublished per curiam opinion.
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See Local Rule 36(c).



PER CURI AM

The David Bryte plaintiffs comenced this products
liability action against Sunbeam Products, Inc. and Anmerican
Household, 1Inc. (fornmerly Sunbeam Corporation) (the "Sunbeam
def endants") to recover damages resulting froma house fire caused
by an allegedly defective Sunbeam brand "electrically-heated
t hrow. " Counsel for the Bryte plaintiffs are also counsel for
plaintiffs in nunmerous other simlar actions across the country,
al l eging that the Sunbeam brand el ectric throws and other simlar
products distributed between 1983 and 2000 were defective.

During the course of discovery, the district court
entered three separate protective orders that restricted
plaintiffs' use of materials obtained through discovery fromthe
Sunbeam defendants to this action. Because counsel for the
plaintiffs in this case also represent plaintiffs in the other
simlar cases across the country who wish to use the docunents
di scovered in this case in those other actions, the plaintiffs in
the other cases filed a notion to intervene under Federal Rule of
Civil Procedure 24(b) to nodify the protective orders entered in
this case. The magistrate judge, to whomthis notion was referred,
apparently consulted with his counterpart 1in several cases
consolidated in the District of Kansas, describing those
conversations for counsel at the hearing on the notion. During the

course of the hearing, the nmagi strate judge then stated:

-4-



I'"'m going to nodify the |anguage of the [protective]

order[s] to permt another jurisdiction's judicial

officer torule that that docunment may be used i n pendi ng

litigation in that jurisdiction and that nmy order is not

an i npedi ment to that determ nation of its admssibility,

rel evance, use, or protection in that case. . . . |I'm

not taking the protection away. Al |I'mdoing is saying

you can ask another judge to let it be used in that case.
In entering its confirmng witten order on Novenber 10, 2003, the
magi strate judge quoted this statenent of intent and then proceeded
to grant the notion to intervene and to nodify the protective
orders. In doing so, however, he treated the notion as one filed
only by the plaintiffs in the Kansas cases, w thout addressing the
full scope of the notion as one filed by plaintiffs in cases filed
in states other than Kansas. The magi strate judge thus granted the
Kansas plaintiffs' notionto intervene and to nodify the protective
orders to permt discovery to be used in the Kansas cases and did
not nention the plaintiffs in other states who also were noving
parties.

In the "Final Order"” entered on January 12, 2004, the
district court "affirmed" the magi strate judge's order granting the
notion to intervene w thout explaining howthe notion of the other
"non-Kansas plaintiffs" was to be treated, and the non-Kansas
woul d- be intervenors have now appeal ed.

During oral argument, this court addressed counsel for
t he Sunbeam defendants to discover whether the omission fromthe

magi strate's Novenber 10 order might be treated as an inadvertent

oversight, inquiring, "Wuld you have an objection to having the
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district judge anend [the order granting intervention to nodify the
protective orders] to include all the intervenors?" Wen counse
for the Sunbeamdef endants stated, "No," counsel for the appellants
i ndicated that this solved the appellants' problem”

Accordingly, by consent of the parties, we read the
magi strate's Novenber 10, 2003 order, affirnmed by the district
court on January 12, 2004, to include all intervening plaintiffs,
not just the Kansas plaintiffs, and, with that anendnent, we affirm
the district court's ruling on the notion to intervene and to

nodi fy the protective orders.

AFFI RMED AS MODI FI ED

"The full exchange was as foll ows:

The Court: Wbul d you have an objection to having the
district judge amend [the order] to
include all the intervenors?

M. WIllianms [for the appell ees Sunbeam defendants]: No sir,

no sir. | want to nmake that really
clear. | have no problemw th that.

The Court: Okay. W will address it that way, by
consent .

M. WIlianms: Okay.

The Court: Al right, M. Hansen. Does that solve your
probl enf

M. Hansen [for the appellants]: Yeah.

The Court: Thank you. W will come down and greet
counsel



