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PER CURI AM

Cl arence Hesson sued his forner enployer, Morrison-
Knudsen Conpany, Inc. (MK), and E. I. Dupont De Nenmours and Conpany
(Dupont) for injuries he sustained while cleaning a bag house at
Dupont’ s Washi ngton Wrks facility near Parkersburg, West Virginia.
(A bag house sits atop a boiler and functions to prevent
particul ate matter generated by the boiler fromescaping into the
outside air.) Hesson seriously injured his | eg when he slipped and
fell into a tenporary recess in the bag house floor while renoving
enpty filter-bag cages. At the tine of Hesson's injuries, M was
Dupont’s in-house contractor responsible for maintaining and
cleaning the facility' s bag houses. Hesson alleges, pursuant to
section 23-4-2(d)(2) of the Wst Virginia Code, that MK is not
i mune from suit under the State’s workers’ conpensation schene
because MK acted with deliberate intention in exposing himto an
unsaf e working condition. Hesson also alleges that Dupont, as the
owner of the facility, violated West Virginia statutory and common
| aw by nai ntai ni ng unsafe preni ses.

The district court awarded summary judgnent to both MK
and Dupont. As to MK, the court concluded that Hesson coul d not
establish three of the five requirenents of a deliberate intention
cl ai munder section 23-4-2(c)(2) of the West Virginia Code. Mre
specifically, Hesson could not establish (1) that M had a

subj ective realization and appreciation of the existence of a



specific unsafe working condition, (2) that the specific unsafe
wor ki ng condition constituted a violation of state or federal |aw,
or (3) that MK had exposed Hesson to a specific unsafe working

condition. See Hesson v. Mrrison-Knudsen Co., Inc., No. 2:01-0619

(S.D.WVa. Dec. 12, 2003) (nmem order granting summary judgnent to
MK). The district court concluded that Dupont is not |iable under
West Virginia statutory or common |aw because Hesson could not
establish that the bag house was unsafe or that Dupont exercised
sufficient control over MK to permt MK s enploynent practices to

be attributed to Dupont. See Hesson v. Mrrison-Knudsen Co., Inc.,

No. 2:01-0619 (S.D.WVa. Dec. 12, 2003) (nem order granting
sumary judgnent to DuPont).

We affirmthe orders awardi ng sunmary j udgnent to both MK
and Dupont, and we do so on the reasoning of the district court
wi th one exception. As to the deliberate intention claim against
MK, we decline to conclude that Hesson coul d not establish that the
speci fic unsafe working condition constituted a violation of OSHA
regul ations, 29 C F.R 8§ 1910.23(a)(5) and (a)(7), which set safety
standards for pits, trap door floor openings, and tenporary fl oor
openi ngs. These regulations require either railings around an
opening or the assignnent of an enployee to attend the opening.
The district court concluded, and Hesson’s expert w tness agreed,
that railings around the tenporary openings or recesses in the bag

house fl oor were not feasible. According to the district court, no



vi ol ation of these regul ati ons occurred when Hesson entered t he bag
house by hinsel f and began renovi ng cages because he was attendi ng
the tenporary openings or recesses in the bag house floor at the
sanme tinme he was renoving the cages. W disagree with the court’s
concl usion, on summary judgnent, that Hesson coul d sinultaneously
attend the openings and work around them Neverthel ess, Hesson’s
deliberate intention claimagainst MK still fails because, as the
district court determ ned, he cannot establish the two other
requi renents of section 23-4-2(c)(2) noted in the preceding
par agr aph.

The orders of the district court are therefore affirned.

AFFI RVED



