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PER CURI AM

Reverend Allen E. Smth and twelve other Plaintiffs
(hereinafter “Plaintiffs”) sued the CNA Fi nancial Corporation and
several of its affiliates (hereinafter “CNA”) in the United States
District Court for the Western District of Virginia. The suit
arose out of defaults on prom ssory notes issued by two Florida
corporations, First Capital Funding, Inc. (“First Capital”) and
U S. Capital Services, Inc. (“US. Capital”), that were sold to the
Plaintiffs by The Charterhouse Goup (“Charterhouse”). The
Plaintiffs allege that CNA permtted Charterhouse to m srepresent
CNA's role as insurer of the promssory notes, inducing the
Plaintiffs to purchase the i nvestnents. The prom ssory notes were,
inreality, a “Ponzi schene” and the Plaintiffs lost the entirety

of their initial investnents.

l.

First Capital and U. S. Capital purchased, at a discount, the
accounts receivable of conmpanies in need of inmediate capital
subsequently collecting paynents due to the debtor conpanies as
t hey becane due. Funds necessary to purchase the accounts
recei vabl e were generated by the issuance of prom ssory notes by
First Capital and U S. Capital. CNA provided credit insurance
coverage wth respect to the accounts receivable, but not as to the

notes issued by First Capital and U S. Capital.



In March 1996, First Capital VP Robert Rabeck explained to a
CNA agent (M. Warner) that First Capital wanted to sell notes and
asked if CNA's nanme could appear in the advertising brochure
Warner told First Capital that it could not state that the safety
of the principal of the notes was assured by CNA, nor should any
pronoti onal material make reference to CNA J. A 1570. First
Capi t al agr eed and CNA did not i nvestigate further.
Not wi t hstandi ng Warner’s statenent, First Capital’s brochure did
make reference to CNA and the Plaintiffs allege that the reference
to CNA induced them to purchase the notes. Specifically,
Plaintiffs point to a First Capital brochure which read:

To assure and maintain the highest |evel of safety of

princi pal, Continental Insurance Conpany, part of the 65

Billion Dollar CNA/ Continental |nsurance group, conducts

its own i ndependent due diligence on all receivabl es and

al | debtor conpanies. FIRST CAPI TAL SERVICES, INC. WLL

ONLY FI NANCE RECEI VABLES THAT ARE UNDERWRI TTEN AND

| NSURED BY THE CONTI NENTAL | NSURANCE COMPANY ( Gover nnment

backed receivabl es are exenpt fromthis requirenent).
J. A 40.

Charterhouse, a Virginia firm providing financial services
focused on the needs of clergy, solicited the Plaintiffs for First
Capital and U S. Capital. Charterhouse explained that the notes
required a mninuminvestment of $25,000 and prom sed a return of
9.5% Charterhouse agents also represented to investors that CNA
“backed” the investnents and presented a no-lose situation (either

9.5%return or the noney back). This assertion by Charterhouse is

belied, however, by a close reading of the brochure which
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represents only that CNA i nsures the accounts receivable, not the
paynent of the prom ssory notes.

In the Fall of 1997, the Florida Conptroller, Departnent of
Banki ng and Finance, determ ned that the notes were unregistered
securities and instructed First Capital to stop selling the notes.
On Decenber 22, 1997, M. Levy, an agent of First Capital,
incorporated U. S. Capital and sold notes very simlar to those that
had been sold by First Capital. “This corporate shell game enabl ed
First Capital to obtain funds fromthe ongoing sale of Notes while
pretending that ‘First Capital’ was not still selling unregistered
securities.” Appellant’s Brief at 14; see also J. A 1573. The
notes continued to be sold, albeit under the nanme U.S. Capital
rather than First Capital. Chart erhouse enployees continued to
solicit investors, representing that CNA was “backing” the notes.

Around August 1998, CNA began to be contacted by i nvestors who
were interested to know whether it was “backing” the U.S.
Capital/First Capital notes. CNA was then contacted by the
Securities and Exchange Conmi ssion regarding its i nsurance policies
issued to First Capital. At this point, CNA concluded that First
Capital had not abandoned selling the notes and had been using
CNA's nane in its advertising materials. CNA then sent a formal
cease and desist letter to U S. Capital. J.A 1574. On February

1, 1999 CNA did not renew First Capital’s existing one-year credit



i nsurance policy. Appellant clains that this sanction by CNA was
“too little too late”. Appellant’s Brief at 18.

In March 1999, the prom ssory note programbegan to col | apse.
Comm ssion paynents to Charterhouse agents began to slow and
i nvestors st opped receiving tinmely I nt erest paynments.
Chart erhouse, however, continued selling notes as | ate as May 1999.
I n August 1999, U. S. Capital began to notify its sal es agents that
it was under investigation and the future sale of notes was
suspended. After the notes programcol | apsed, the Plaintiffs filed
this suit.

Plaintiffs’ Anmended Conplaint alleged seven counts against
CNA: (1)fraud, (2) breach of fiduciary duty, (3) breach of
contract, (4) negligence, (5) unjust enrichnment, (6) equitable
estoppel, and (7) aiding and abetting the sale of unregistered
securities. CNA noved for Sunmary Judgnent under Rule 56 of the
Federal Rules of Civil Procedure. After recognizing that none of
the Plaintiffs had any contact with CNA, and concluding that the
CNA had made no affirmative msrepresentations regarding the
prom ssory note program the District Court for the Wstern
District of Virginia, The Honorable Janes C. Turk presiding,

granted CNA s noti on.



The Plaintiffs appeal the decision of the district court
granting summary judgnent for CNA on all counts of the Anended
Conplaint. After considering the briefs, the joint appendi x, and
t he argunents of counsel, we affirmon the reasoning of the

district court. See Reverend Allen E. Smith, et. al. v. CNA

Fi nanci al Corporation, No. 7:01-cv-653 (WD. Va. Nov. 28, 2003).
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