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PER CURI AM

In the first phase of a bifurcated trial, the jury found that
(1) Oix Financial Services had entered into an agreenent to enter
into a lease with Fanczi Screw Conpany, Inc.; and (2) four
docunments nenorialized that agreenent. The district court then
hel d that, although three of those four docunents included forum
sel ection, choice of | aw, and damages |imtations provisions, these
provi sions did not govern the agreement to enter into the |ease.
In the second phase of the trial, the jury awarded Fanczi
conpensatory and punitive damages, finding that under South
Carolina law Oix had breached the contract, breached it with a
fraudul ent act, and violated the South Carolina Unfair Trade
Practices Act (SCUTPA). The jury also awarded Carolina Tooling
Concepts damages for Orix’s violation of SCUTPA. O x appeals; it
does not dispute the breach of contract finding or award of
conpensat ory damages and costs, but contends, on various grounds,
that the remaining damages and attorney’s fees awards shoul d be
vacat ed. Fanczi and Carolina cross-appeal, asserting that the
district court erred in denying their notion for treble damages
under SCUTPA. For the reasons that follow, we vacate the judgnent

of the district court as to Fanczi’'s clains and renmand for further



proceedi ngs consistent with this opinion.? However, we affirmthe

judgment of the district court as to Carolina s SCUTPA cl aim

l.

Fanczi Screw manufactures large industrial screws used in the
production of plastics. These screws are traditionally
manuf act ured by hand using | athes, and a single screw can take two
to three days to conplete. Laszlo Fanczi, Sr., who nanages the
conpany, becane interested in boosting productivity by purchasing
a conput er-operated robotic machine, called a “whirling nmachine,”
t hat can produce superior screws in a fraction of thetinme it would
take to produce themin the traditional manner.

Fanczi charged Charles Brew ngton, a principal of Carolina
Tooling Concepts, which is a broker of nachine tools, wth
negoti ati ng a deal to purchase a whirling machi ne from Wi ngartner
Maschi nenbau GrbH, an Austrian manufacturer. \Weingartner proposed
a sales price of $1.15 mllion, including a $230, 000 down paynent,
with a delivery tine of 11 nonths. Carolina would receive from
Wei ngartner a 5% conm ssion on the purchase price of the machi ne,
to be paid in stages. Brewi ngton contacted Oix to secure

financing for the sale.

'‘Because of our resolution of this case, we need not reach the
ot her issues raised by Fanczi on appeal and cross-appeal.
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In July 2000, Fanczi accepted a secured purchase and | easeback
agreenent, which had been proposed in a letter from Oix |oan
officer John Calfee (the “Calfee Letter”), and was subject to
Fanczi’s paynent of an application fee and approval by Oix. The
Cal fee Letter described an arrangenent in which Oix woul d purchase
the machine and |l ease it to Fanczi for seven years. At the end of
the termof the | ease, Fanczi woul d have the option to purchase the
machi ne for $1.00. The loan financing the purchase would be
secured by Fanczi’s assets, excluding real property.

A nmonth later, in August 2000, Fanczi paid the application
fee, and executed both a prom ssory note for the down paynent (the
“Note”) and a security agreenent (the “Security Agreenent”); in
addition, Lazslo Fanczi executed a personal guaranty (the
“Quaranty”). Fanczi Screw also executed an equipnent |ease
agreenent (the “Lease Agreenent”), but Oix never signed the Lease
Agr eemnent . The Note, CQuaranty, Security Agreenment, and Lease
Agreenment all included provisions choosing New York |aw and the
County of New York as the venue for all clains arising under the
contract; waiving the right to a jury trial; and disallowng
consequential and punitive damages (collectively, the “Limtations
Provi sions”). The Calfee Letter did not include any of these
limtations.

Unaware that Oix had not signed the Lease Agreenent and

assum ng that a | ease agreenent had been reached, Fanczi issued a



purchase order to Wingéartner for the machine, and Oix paid
Wei ngartner the $230,000 down paynent. Wi ngartner then paid
Carolina a comm ssion of 5% of the downpaynent on the nmachi ne.

Prior to the delivery of the machine, a representative of
Fanczi contacted Oix to request that Orix provide Wi ngéartner with
the remaining financing on the machine. Oix, having determ ned
that Fanczi was not an acceptable credit risk, refused; Oix
decl ared that there was no agreenent to | ease the whirling machine
to Fanczi, but rather that what Fanczi regarded as a down paynent
was actually only a short-term | oan

During the tinme in which Fanczi attenpted to secure new
financing for the machine, it was delivered and installed.
Utimtely, Fanczi did not succeed in acquiring financing, but
negoti ated an arrangenent through whi ch Wei ngartner t ook possessi on
of the machine and rei nbursed Fanczi for the anpbunt of the down
paynent and expenses. Fanczi repaid the $230,000 to Oix.
Weingartner resold the whirling machine to one of Fanczi’'s

conpetitors.

.
Fanczi and Carolina filed a conplaint in state court in South
Carolina, alleging that Oix had breached its agreenent to enter

into an equi pnent | ease; breached that sane agreenent acconpani ed



by a fraudul ent act;? and vi ol ated SCUPTA, S.C. Code Ann. § 39-5-10
et seq. (Law. Co-op. 1985). Oix renmoved the case to federa
court, which held a bifurcated trial.

At the conclusion of the first phase of that trial, the
parties agreed that the judge would subnmt two questions to the
jury. First, the jury was asked to determne if Oix had
“enter[ed] into an agreenent with Fanczi Screw Conpany, Inc. to
lease . . . a whirling machine for 7 years with an option to
purchase it at the end of the term” If the jury answered this
question in the affirmative, it was asked to determ ne which of
five docunments -- the Note, Security Agreenent, Guaranty, Lease
Agreenment, and Calfee Letter -- “nenorialize[d] the terns of the
| ease to purchase contract referenced in the Conplaint.”

The jury answered the first question yes, finding that Oix
had an agreenent with Fanczi to enter into an equi pnent | ease. In
answering the second question, the jury identified the Note,
Security Agreenent, Guaranty, and Calfee Letter (but not the Lease
Agreement) as the docunents nenorializing the terns of this
agreenent. The district court then held that the Note, Security

Agreenent, and Guaranty, all of which included the Limtations

!South Carolina |aw provides a separate cause of action for
breach of contract acconpanied by a fraudulent act, allow ng
recovery of punitive danages. See Hardee v. Penn Mutual Life Ins.
Co. of Philadel phia, 53 S.E. 2d 861, 865 (S.C. 1949) (stating that
a party can recover punitive damages only when a fraudul ent act
acconpani es a breach of contract).
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Provisions, did not govern the agreenment to enter into the
equi pnent |lease itself, but applied only to the financing of the
$230, 000 | oan to Fanczi.

The case proceeded to the second phase of the trial. At the
concl usi on of that phase, the jury found for Fanczi on all clains,
and awar ded Fanczi $1, 040, 352 i n danages for breach of contract and
for violation of SCUTPA, and $2.5 mllion in punitive damages for
breach of contract acconpanied by a fraudul ent act. The jury al so
awar ded Carol i na $46, 000 for violation of SCUTPA. Oix renewed its
notion for judgnent as a matter of |aw nmade before and during
trial, and also noved for a newtrial. Fanczi and Carolina noved
for trebl e damages and attorney’s fees under SCUTPA. The district
court denied Orix’s post-trial notions, awarded Fanczi and Carolina
attorney’ s fees and costs under SCUTPA, and denied their notion for

trebl e damages.

[,
We address, first, Oix’s appeal of the judgnent in favor of
Fanczi, and then turn to the appeal of the judgnment in favor of

Carolina and Carolina s cross-appeal.

A
The initial, and ultimtely determ native, question as to

Fanczi’s clains is whether the district court erred in construing



the terns of the agreenent to enter into an equi pnent |ease. As
the parties acknow edge, this determination involves an issue of

| aw, which we consider de novo. See Wllians v. Prof’'|l Transp.

Inc., 294 F.3d 607, 613 (4th Cr. 2002).

The district court noted that the jury, in finding that the
witten Lease Agreenent did not nenorialize the agreenent to enter
into a |ease, disavowed a docunent that included the Kkey
Limtations Provisions. The court regarded this fact as critical,
inferring fromthis di savowal an intention by the jury not to apply
the Limtations Provisions to the agreement to enter into an
equi pment | ease. The court determned that the Note, Security
Agreenent, and Guaranty, which included the Limtations Provisions,
contenpl at ed nei t her an equi pnent | ease to Fanczi nor a default by
Oix. Accordingtothe district court, their effect was limted to
the initial $230,000 |loan to Fanczi. Thus, the district court
concluded that only the Calfee Letter, which did not designate a
New York forum or New York law or limt damages, envisioned and
affected the agreenent to enter into an equi pnent | ease. That
interpretation, although certainly plausible, fails inlight of the
jury’s answer to the second question and the explicit |anguage in
the Security Agreenent.

In response to the second question, the jury found that four
docunments -- the Note, CGuaranty, Security Agreenent, and Calfee

Letter -- nenorialized the terns of the agreenent to enter into an



equi pnrent | ease.?® The jury’'s finding that all four of these

docunments nenorialized the agreenent requires that all four
docunents be construed together as a single contract. See Café

Assocs., Ltd. v. Gerngross, 406 S. E 2d 162, 164 (S.C. 1991)

(hol ding that contracts executed by the sane parties for the sane
purpose and during the course of the sanme transaction should be

read together); Ellie, Inc. v. Mccichi, 594 S E. 2d 485, 492 (S.C

Ct. App. 2004) (“In South Carolina, two contracts executed at
different tines relating to the sane subject natter, entered into
by the sane parties, are to be construed as one contract and

considered as a whole.”).

A review of the record reveals that at trial Fanczi contended
that Orix and Fanczi had an agreenent to enter into an equi pnment
| ease (not an agreenent to |ease) nenorialized by the Calfee
letter. Oix, on the other hand, argued that there was no
agreenent, at all, or that, if there was, it was an agreenent
menorialized not only by the Calfee Letter, but also by the Note,
Security Agreenent, Guaranty, and Lease Agreenent, and limted by
the Limtations Provisions included in the last four of those
docunents. At oral argunent, counsel for Fanczi suggested that the
jury’s acceptance of its contention that there was an agreenent to
enter into an equi pment | ease neant that the jury al so accepted its
view that nothing but the Calfee Letter constituted the terms of

t hat agreenent. However, the jury not only found that Oix and
Fanczi had an agreenent to enter into an equi pnent | ease, but al so
identified the docunents nenorializing that agreenent: i.e., the

Not e, Security Agreenent, Guaranty, and Calfee Letter. That answer
rendered irrel evant the question of whether the agreenent between
the two parties constituted an agreenent to enter into an equi pnent
| ease or a | ease agreenent. Whatever the subject of the agreenent,
the jury found it “nenorialized” by four docunents and all four of
t hose docunents nust be construed to determne the rights of the
parties.
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One of the docunents nenorializing the agreenent to enter into
a lease that contained the Limtations Provisions--the Security
Agreemnent --broadly defined the “nortgage obligations” to which it

applied as including “all obligations and/or indebtedness of any

and every kind arising out of . . . equipnent | ease agreenents

" O course, as Fanczi notes, an equi pnent | ease agreenent does
not constitute a traditional nortgage obligation. However,
“Iplarties to a contract may, by agreenent, attribute to a word
used in the contract any neaning they nmay desire, and if such

nmeaning is clear the courts will give effect to it.” See, e.q.,

Standard G| Co. of New Jersey v. Powel |l Paving & Contracting Co.

138 S.E. 184, 193 (S.C. 1927). That is what the parties have done
her e. By adopting this definition of nortgage obligation, the
parties have provided that the Security Agreenent, conplete with
its Limtations Provisions, applies to any agreenent to enter into
an equi prent | ease. Accordingly, the Limtations Provisions,
mandati ng venue in the County of New York, choosing New York state
| aw, and prohi biting consequenti al and punitive damages, govern t he
parties’ agreenment to enter into the equipnent |ease for the
whi rling machi ne.

This holding requires us to conclude that the agreenment (by
its Limtations Provisions) prohibited the causes of action under

South Carolina | aw -breach of contract acconpani ed by a fraudul ent
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act and violation of SCUTPA--and al so prohibited the award of any

damages ot her than actual damages.

B

Carolina, however, was not a party to the agreenent, and is
therefore not affected by its Limtations Provisions. Oix asserts
that there was insufficient evidence to support the jury' s finding
that it violated SCUTPA. Carolina cross-appeals the district
court’s denial of its notion for treble damages.

We have reviewed the record, briefs and applicable case | aw,
and we have heard oral argunment on these issues. The district

court did not err in its resolution of these issues. See Fancz

Screw Co. v. Oix Fin. Servs., Cuvil Action No. 6:02-0198-25

(D.S.C. Dec. 23, 2003). However, in light of our resolution of
Fanczi’'s SCUTPA claim on renmand the district court should revisit

its award of attorney’s fees and costs under SCUTPA.

I V.
For the reasons set forth above, we affirmin part and vacate
in part the judgnent of the district court and remand for further

proceedi ngs consistent with this opinion.

AFFI RMED | N PART, VACATED | N PART AND REMANDED
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