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PER CURI AM

Sherri A. Turner appeals the district court’s dism ssal
of her conplaint pursuant to 42 US C 8§ 1983 (2000), on
Def endants’ summary judgnment notions. For the reasons set forth
bel ow, we affirm

Turner’s action nanmed St ate Def endants Sheri ff Raynond M
Ki ght, Bruce P. Shernman, Rodney Brown, Richard Kane, Robin Lew s,
W 1iam Pechnick, Eric Brown, and Brian Philips, as well as County
Def endants Arthur M Wl |l enstein, Theresa L. Hi cks, Robert Andrews,
and Montgonery County, Maryl and. It alleged various federal
constitutional clains arising out of Turner’s arrest and detention
by enployees of the Mntgonery County Sheriff’'s Ofice and the
Mont gonmery County Departnent of Correction and Rehabilitation
(“MCDC’). She alleged violations of her civil rights when she was
taken into custody by the Sheriff’s Departnent, after she failed to
turn herself in, and based on events that occurred after she was

transported to the MCDC. She sought, inter alia, conpensatory

damages of $5, 000,000 and $10, 000,000 in punitive danmages.

Review of the record reveals the following facts,
construed in the light nost favorable to Turner. Turner suffered
a spinal cord injury in 1997 froman unrel at ed aut onobi | e acci dent,
and she occasionally uses a neck brace and takes nedication to
al l eviate pain and nuscle spasnms. Wen she failed to appear on an
arrest warrant on a charge of contenpt of court, Sergeant Lew s and
Deputy Pechnick of the Montgonmery County Sheriff’s Ofice went to

Turner’s honme on April 19, 2000, to arrest her. Turner asserted



that O ficers Lewis and Pechnick “stornmed into [her] residence
while [she] was in bed, terrifying [her] daughters.” She asserted
that Oficer Lewis shouted orders to Turner and told her to “stop
tal ki ng because she was going to jail” and that she “understood
[ Turner] and [ Turner’s] ganme.” After hearing of her disability and
verifying the information Turner provided with regard to previous
calls she had nade to the sheriff’'s departnment, the officers left
wi thout arresting her, giving her a third opportunity to turn
herself in, which she did on April 21.

When Turner arrived at the Montgonery County Sheriff’s
Ofice with her fourteen-year-old daughter, Defendant Pechnick
instructed Turner to | eave her pocket book and acconpany him which
she did. She alleged that she was then “taken to a room
handcuffed to a table and arrested.” Defendant Pechni ck searched
her and required her to surrender all her bel ongi ngs, including her
nmedi ci ne and neck brace (which she carried but did not wear),
copi es of pleadings she had filed with the court, and docunentati on
about her nedical history. She all eged that Defendant Pechnick
not ed her three spinal surgery scars, and cormented that the scars
were “nothing, they will go away.” Defendant Pechnick arrested
Turner and transported her to a holding cell in the Montgonery
County District Court.

Turner all eged t hat when she asked for her neck brace and
medi cine to alleviate pain and nuscl e spasns, Defendant Pechni ck
refused her request. She asserted that she was detained for four

hours wi thout any lunch, was in “excruciating pain and suffering



from nuscle spasnms and stiffness,” and was once again denied her
medi cati on and neck brace.

Turner asserted that she was taken to a judge who refused
to listen to her explanations and who required her to post a $100
bond, which she was unable to do at the tine. She was then
transported by Deputy Sheriffs Brown and Phillips to the MCDC. She
clainmed the officers refused to answer her inquiries regarding the
wel fare of her child, her right to a tel ephone call, her nedi cine,
her tote bag with neck brace, an opportunity to see a doctor, and
how she could be expected to arrange bail. She asserted she was
made to sit wi thout seatbelts facing a steel door and that the risk
of trauma from any sudden stop caused her to suffer “paralyzing
fear.”

Turner cl ai med that when she arrived at the MCDC, she was
agai n deni ed her medi cati on and nedi cal attention and was subj ect ed
to a “prolonged period of processing.” She further asserted that

she was strip searched! by Oficer H cks and then placed in a cel

Turner was given an opportunity to use the bathroom and
while in the bathroom Oficer H cks, a fenmal e, opened t he door and
told Turner that she was going to have to take a shower and put on
jail clothes. Turner testified that she stood in a small area
where she renoved her clothes, with Oficer H cks standi ng nearby
exam ning Turner’s cl othes and shoes as she renoved them Oficer
Hicks told Turner to “hurry up” and take her clothes off so she
coul d shower. According to Turner, as she stood there naked
Oficer Hicks said to her, “show ne your breasts.” \Wile Turner
was in the shower with the curtain closed, Oficer Hicks brought
her a towel, throwing it over the railing. No one other than
O ficer Hi cks was present when Turner went into the shower stall,
and when Turner exited the shower stall, no one else was in the
room Turner put on a junp suit that had been given to her, al ong
wi th her shoes and socks. Wen Turner was unable to tell Oficer
H cks whether she was wearing an underwire bra, Oficer Hicks
checked the bra by touching it to determ ne whether it had an
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for six hours, during which time Defendants Hi cks, Andrews, and
Phillips “repeatedly taunted and nocked and deni ed [ Turner] nedi cal
attention.” Turner clained she continued to experience
uncontrolled pain, nuscle spasns, and nedication wthdrawal
synptons,? and was taunted by Defendant Phillips, and finally
rel eased from MCDC at 9:30 p. m when her daughter posted the $100
bai |, approximately twelve and a half hours after she first arrived
at the Montgonmery County Sheriff’s Ofice.

Final ly, Turner contended t hat subsequent to her rel ease,
she wrote several letters conplaining of the events. She asserted
that Defendant R Brown contacted her and “taunted, nocked and
belittl ed” her. She stated that she received a letter from
Def endant Sherman which stated that the matter would be
i nvestigated, but clainmed that no corrective acti on was taken. She
also claimed that she received a copy of a nenorandum from a
Mont gonmery County  Counci | menber to Defendant \Wallenstein
expressi ng concern about Turner’s experience, but she was unaware
whet her any response was received from Def endant Wl | enst ei n.

In her original and anmended conpl aints, Turner asserted
due process violations as aresult of the policies, directives, and

trai ni ng condoned by Defendants Kight, Sherman, R Brown, Kane

underwire, and then ordered Turner to renove it for security
reasons.

2O ficer Hicks called the nedical departnent to alert themto
Turner’s conplaints, but Turner was rel eased before she could be
eval uated. Defendants asserted that Turner did not appear to be in
any life-threatening nedical situation warranting the imedi ate
response of nedical staff to the hol ding room
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Lewi s, and Wal | enstei n and executed by their respective enpl oyees.
She cl ai mred that Defendants Pechnick, E. Brown, Phillips, Hicks,
and Andrews violated her due process rights by arresting her
wi t hout an opportunity to be heard, denying her nedical attention,
and causing her physical and enotional suffering. She further
asserted that Montgonery County is |iable for ratifying Defendants’
acts and omssions in violating her constitutional rights.
Finally, she asserted a nunber of state |aw clains.

The district court initially granted summary judgnent for
al | Defendants, holding that Defendants were entitled to sunmary
judgnment on the issues of whether Turner was subjected to an
unconstitutional strip search and denied necessary nedical care,
and further held that Turner failed to state a claim as to
Def endants Wal | enstein and Montgonery County. The district court
then granted Turner’s notion for reconsideration on the sole issue
of the constitutionality of the alleged strip search and the
constitutionality of Oficer H cks’ conduct. Follow ng review of
the record, the pleadings, and the counter notions for sumary
judgment filed by Turner and Hicks, together with the supporting
affidavits, the district court granted judgnment in favor of
Def endant Hicks. The district court |later denied Turner’s notion
for reconsideration. Turner filed the present appeal.

Summary judgnent is appropriate when there i s no genuine
i ssue of material fact that could lead a trier of fact to find for

the non-noving party. Anderson v. Liberty Lobby, Inc., 477 U S.

242, 247-48 (1986). “In determning whether to grant sunmary



judgment, all justifiable inferences must be drawn in favor of the

non-nmovant.” MIltier v. Beorn, 896 F.2d 848, 852 (4th G r. 1990)

(citing Anderson, 477 U.S. at 255). This Court reviews de novo a

district court’s grant of summary judgnment. Higgins v. E. 1. DuPont

de Nemours & Co., 863 F.2d 1162, 1167 (4th GCr. 1988). To raise a

genui ne issue of material fact, the petitioner may not rest upon
the nmere allegations or denials of his pleadings. Fed. R Gv. P
56(e). Rather, she must present evidence supporting her position
t hrough “depositions, answers to interrogatories, and adni ssi ons on

file, together with . . . affidavits, if any.” Celotex Corp. V.

Catrett, 477 U. S. 317, 322 (1986).

Turner’s first two clains on appeal are that the district
court erred when it ruled that her pain did not rise to the |evel
of a serious nedical need, and further erred in finding that, even
if it did, Defendants did not deliberately disregard her serious
nmedi cal need. She asserts these findings are not supported by the
record that denonstrates that she told Defendants of her spina
injuries, used a cane, carried a neck brace, used handi capped
transportation, carried prescription pain nedication, and
repeat edly requested her neck brace and nedi cal accomodati on, and
Def endant s refused her requests.

A serious nedical need is one that poses a substanti al

risk of serious injury to health and safety. Young v. Gty of

Mount Rani er, 238 F.3d 567, 576 (4th Cr. 2001). This Grcuit has

further defined “serious nedical need” as a nedical need

“sufficiently serious . . . to require nedical treatnent.”



Brice v. Virginia Beach Correctional Cr., 58 F.3d 101, 104 (4th

Cr. 1995).
Deliberate indifference to serious nedical needs of
pri soners constitutes unnecessary and wanton infliction of pain

proscri bed by the Eighth Anendnent. Estelle v. Ganble, 429 U. S.

97, 105 (1976). “Deliberate indifference nay be denonstrated by

ei ther actual intent or reckless disregard.” Mltier v. Beorn, 896

F.2d at 851. An Eighth Amendnent violation occurs where treatnment
is “so grossly inconpetent, inadequate, or excessive as to shock
t he conscience or to be intolerable to fundanental fairness.” |d.
at 851-52. Wiile a pre-trial detainee’s rights with respect to
clains of deliberate indifference to serious nedical needs are
prohi bited by the due process clause of the Fourteenth Anmendnent,
rat her than the Ei ghth Anendnent, with respect to such clains, a
pretrial detainee’s due process rights are co-extensive with a

convicted prisoner’s Eighth Arendnent rights. Hill v. N codenus,

979 F.2d 987, 990-92 (4th GCr. 1992). Deliberate indifference is
a high standard, requiring nore than a showi ng of nere negligence.
Young, 238 F.3d at 575-76.

We agree with the district court’s dism ssal of Turner’s
clains of deliberate indifference to serious nedical needs. First,
whi l e Turner all eged that she endured pain and nuscl e spasns during
her time at the Sheriff’s Ofice and at MCDC, there is no evidence
that this nedical need was sufficiently serious as to require
medi cal treatnent, or that the failure to provide Turner wth

medi cal attention resulted in substantial injury. See generally




Norman v. Taylor, 25 F.3d 1259, 1263 (4th G r. 1994) (in banc) (in

excessive force case, de mnims injury does not state a viable
constitutional claim. Second, there is no show ng of deliberate

i ndi fference here which would “shock the conscience.” Mltier v.

Beorn, 896 F.2d at 851. While Turner informed several of the State
Def endants that she was disabled, had been hospitalized for
injuries, walked with a cane, carried a neck brace, notified
Def endant s t hat she had prescri bed nedi cation for chronic pain, and
showed her surgical scars, there is no evidence that the Defendants
specifically withheld Turner’s medi cati on and/ or neck brace in an
effort to deliberately or recklessly ignore an excessive risk to

Turner’s health. Farnmer v. Brennan, 511 U S. 825, 838 (1994).

Wil e Turner subjectively conplained to several of the Defendants
of pain, she was able to wal k and nove about. In addition, Oficer
Hicks called the nedical departnment to alert them to Turner’s
conpl aints, but Turner was rel eased before she coul d be eval uat ed.
At best, the failure of the Defendants to provide Turner with her
neck brace and/ or pain nedication coul d be construed as negli gence,
but such a claimis insufficient to establish liability under
§ 1983. See Young, 238 F.3d at 575-76.

Turner further asserts error in the district court’s
di sm ssal of her supervisory liability clainms. Specifically,
Turner clainmed that enployees of the Montgonery County Sheriff’s
O fice, Deputies E. Brown, Pechnick, and Phillips, in arresting and
detaining Turner, acted “pursuant to policies, directives, and

training” instituted by Sheriff Kight, Assistant Sheriff Sherman,



and Deputies R Brown, Kane, and Lewis (the “State Supervisory
Def endant s”) . She further asserted that the State Supervisory
Def endants had know edge of their enployees’ conduct and were
deliberately indifferent to purported constitutional injuries that
resulted during Turner’s arrest and detention. On appeal, Turner
asserts the district court erred in dismssing these clains of
supervisory liability, particul arly because Def endants Pechni ck, E
Brown, and Phillips signed sworn affidavits attesting that their
actions regarding Turner were performed in conpliance wth
Sheriff’s office directives concerning the detention, care, and
custody of prisoners. She further asserts error in the district
court’s dismssal of her clains agai nst Defendants Wal | enstei n and
Mont gonery County.

Respondeat superior generally is inapplicable to 8§ 1983

| awsui ts. Monell v. Departnent of Soc. Servs., 436 U. S. 658, 694

(1978). To establish a viable claim for respondeat superior
l[iability under 8§ 1983, Turner nust denonstrate: (1) actual or
constructive know edge of a risk of constitutional injury;
(2) deliberate indifference to that risk; and (3) an “affirmative
causal link” between the supervisor’s inaction and the particul ar

constitutional injury she suffered. Carter v. Morris, 164 F.3d

215, 221 (4th Cir. 1999) (quoting Shaw v. Stroud, 13 F. 3d 791 (4th
Cr. 1994)).

Here, we find that Turner has not provided evidence to
establish a causal connection between a specific Sheriff’'s Ofice

policy and a particular injury she suffered, a requisite proof

- 10 -



burden to a supervisory liability claim Shaw v. Stroud, 13 F.3d

at 791, 799 (4th Gr. 1994). As the district court held, Turner
failed to all ege facts to i ndicate actual or constructive know edge
of a risk of constitutional injury by Defendants Ki ght, Sherman, R
Brown, or Kane. Wil e Defendant Lewis acconpani ed Defendant
Pechnick to Turner’s honme lawfully to arrest her, and, while there,
shouted orders to her and told her to “stop tal ki ng because she was
going to jail and that she ‘understood [Turner’s] gane,” the
district court correctly determ ned that such | anguage did not rise
to the level of a constitutional injury.

Mor eover, Turner has offered no evidence, other than her
own, unsubstanti ated assertions which are insufficient to overcomne
summary judgnent,® that the State Supervisory Defendants had
knowl edge of any risk of constitutional injury posed by persons
t hey supervi sed. Turner alleged no facts nor presented any
evi dence showi ng that the State Supervisory Def endants gave orders,
set any policy, or failed to adequately train any of the deputies
t hey supervised so as to lead to a constitutional injury to Turner.
The fact that they supervised individuals who carried out Turner’s
arrest and detention in conpliance with Sheriff's O fice policies
and procedures is insufficient, standing alone, to create liability
under 8 1983, absent a constitutional injury.

We further agree with the district court’s dism ssal of
Turner’s clains of supervisory liability on the part of Defendants

Wal l enstein, Director of the Departnent of Correction and

3See Mackey v. Shalala, 360 F.3d 463, 469-70 (4th Cr. 2004).
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Rehabilitation, and Montgonmery County. Specifically, Turner failed
to allege that Willenstein had any personal know edge or
i nvol venent in Turner’s arrest, and her vague all egations that the
MCDC enpl oyees act ed under “policies, directives and training” that
were “instituted, condoned, ratified and aut hori zed” by Wal | enstein
are insufficient as a matter of law. Her failure to denonstrate
that Wall enstein had actual or constructive know edge of the risk
of constitutional injury, that he denonstrated deliberate
indifference to that risk, or that his actions were causally
related to injury suffered by Turner is fatal to her clai magai nst

hi m See Carter v. Mrris, 164 F.3d 215, 221 (4th Gr. 1999).

Simlarly, with regard to her clainms against the County, because
Turner failed to allege specific facts related to custons,
policies, or procedures supporting a claim for violation of her
constitutional rights, we find that the district court properly

dism ssed the clains. See Munell, 436 U S. 658.

Turner’s next three clains of error involve the district
court’s determ nations that Defendant Hi cks’ two affidavits were
not contradictory, not an attenpt to mslead the court, and not
ot herwi se inproper such that it should grant Turner’s notion to
strike the second affidavit. The district court’s determ nation of
the right to present evidence is entitled to substantial deference
and will not be reversed by this Court absent a clear abuse of

di scretion. Sasaki v. Cdass, 92 F.3d 232, 241 (4th Gr. 1996).

Here, the district court expressly considered Turner’s assertions

that the second affidavit was i nconsistent with the first and was
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m sl eadi ng, applied the factors as set forth in Lowery v. Stovall,

92 F. 3d 219, 223 (4th G r. 1996), and determ ned that Hi cks’ second
affidavit provided clarity on points overl ooked by the court, was
not inconsistent with the first affidavit, and was not an attenpt
to mslead to court. W find no abuse of discretion shown on this
record relative to the district court’s decisionto consider Hi cks’
second affidavit, or in its ruling to deny Turner’s notion to
strike H cks’ second affidavit.

Next, Turner challenges the district court’s rulings as
a mtter of law that MCDC s shower and search policy distinguishes
bet ween tenporary detainees and pretrial detainees and is not
unconstitutional. Specifically, the district court held that
“MCDC s strip search policy is not an indiscrimnate search policy
routinely applied to all detainees and is not unconstitutional.”
The district court found noteworthy the explicit provisions of
Policy and Procedure 300-18, which clearly distinguish the search
procedures to be followed for tenporary detainees and those to be
followed for pre-trial detainees. The court held that, pursuant to
the provisions of the policy as well as the pleadings and
affidavits of the case, Turner’s status was that of a tenporary
detai nee, and not a pre-trial detainee.

Turner has offered no evidence to support her position
that the MCDC search policy is indiscrimnately applied to all
detainees. Aside fromthe fact that the policy was incorrectly
applied to Turner, because the MCDC policy provides for explicit

di stinctions between search procedures perm ssible for tenporary
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detainees and those permssible for pre-trial detainees, and
establ i shes paranmeters for those respective searches, we find that
the district court properly determned that the policy is not
indiscrimnately and routinely applied to all detai nees and does
not thereby authorize unconstitutional actions.

Turner clains further that the district court erred in
ruling, as a matter of |aw, that Defendant Hi cks nade a “reasonabl e
m st ake” when she forced Turner to submt to a search and shower as
a tenporary detainee. Following a review of relevant Fourth
Circuit case law, the district court held that the intrusion in
this case was mnimal, did not include significant physical
contact, and was conducted in private. The court also held that
Def endant Hicks’ negligence or carelessness in not confirmng
Turner’s status prior to requiring Turner to take a shower and put
on an MCDC uniformdid not violate Turner’s constitutional rights.

Mer e negl i gence or carel essness by a correctional officer
does not <constitute a constitutional violation. See, e.q.,

Daniels v. Wllians, 474 U S. 327, 332 (1986). Here, there is no

evi dence supporting Turner’s claimthat the search and shower to
whi ch Hi cks subjected her was anything nore than an unfortunate
m st ake, which occurred when Defendant Hi cks failed to confirm
Turner’s status prior to undertaking procedures to process her into
t he general popul ation.

Finally, Turner argues that, assum ng this Court remands
the case to the district court, the district court should

reconsider its denial of her notions for leave to file a second
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anmended conplaint to include class action allegations, to certify
class, and for extension of time to conplete class action
di scovery. Gven this court’s disposition of this case on appeal,
this argunment is noot.

Accordingly, we affirm the district court’s orders
dism ssing Turner’s 8§ 1983 conplaint. We dispense with oral
argunment because the facts and | egal contentions are adequately
presented in the materials before the Court and argunment woul d not

significantly aid the decisional process.

AFFI RVED



