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PER CURI AM

Lova E. Bryte died in a tragic fire in her home in
Bruceton MIls, West Virginia, on Cctober 23, 2000. Her famly
(the "Brytes") commenced this action agai nst Sunbeam Cor poration
and related conpanies ("Sunbean), alleging that the fire was
caused by a defective electric throw At trial, the district court
granted Sunbeanmis notion for judgnent as a matter of |aw on the
ground that the Brytes failed to prove their causes of action
agai nst Sunbeam

This appeal involves challenges by both parties of
nunmerous collateral orders entered by the district court, sonme of
whi ch we now affirmand some of which we now reverse, as indicated

bel ow.

I

The Brytes challenge the district court's taxation of
court costs against them After Sunbeamsubmtted a bill of costs
to the clerk of the court and the Brytes filed objections, the
clerk taxed costs against the Brytes in the amount of $29, 230. 89.
The Brytes, however, failed to file a tinmely notion for review by
the district court of the clerk's action, and the district court
accordingly did not review the costs assessed. Federal Rul e of
Cvil Procedure 54(d)(1) provides that "[o]n notion served within
5 days [of the clerk's taxing of costs], the action of the clerk

may be reviewed by the court.” (Enphasis added). Because the
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Brytes did not file their objection to the clerk's taxing of costs
until 14 days thereafter, they lost their right to have the court
review the clerk's action. Accordingly, we affirm the award of

costs.

|1
Sunbeam chal | enges the district court's order inposing
sanctions of $13, 736 agai nst Sunbeamfor the all eged spoliation of
evi dence. The Brytes sought a broad array of renedi es as sanctions
for Sunbeam s destruction, under its retention policy, of electric
beddi ng products that were returned to Sunbeam and were not the
subject of this action. The district court denied all of the
relief requested, noting that the Brytes' expert w tnesses
did not need the mssing blanket remains in order to
formulate their opinions for use in the action. . . .
Therefore, [the Brytes] have suffered no damage as a
result of Defendant Sunbeamlis destruction of blanket
remai ns. Absent proof of damage, Plaintiffs are not
entitled to an adverse inference instruction or to the
ot her extraordi nary renedi es they seek.
Nonet hel ess, the court awarded the Brytes the fees incurred in
pursui ng their notion.
W conclude that the inmposition of this sanction was

error because the Brytes did not prevail on their notion. Federal

Rule of Civil Procedure 37(a)(4)(A) states, "[i]f the notion is

granted or if the disclosure or requested discovery is provided
after the notion was filed, the court shall, after affording an

opportunity to be heard, require the party or deponent whose
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conduct necessitated the notion" to pay the noving party
"reasonabl e expenses.” (Enphasi s added). Because the Brytes'
notion was not granted, the district court should not have awarded

attorneys fees to the Brytes. Accordingly, we reverse this order.

1]

Sunbeam al so chall enges the district court's sanctions
of $29,890 to reinburse the Brytes for expenses in traveling to
M chigan to review product remains that had been withheld from
earlier discovery productions. The district court found that
Sunbeam i nproperly destroyed bl anket remai ns that shoul d have been
preserved for discovery. Because of the m sconduct, the district
court determned that "the only and best evidence remaining is the
not es, reports, photographs and ot her docunents pertaining to the
remains." Because the court had "no reasonable way to identify
fromthe nultitude of conflicting lists presented to the parties
what bl anket renains exi sted, when they exi sted, what was destroyed

and when t he same were destroyed," the court ordered the production
and the inspection of remains or other materials (including notes
or photographs) relating to the destroyed evidence on site in
Bi rm ngham M chigan. The court al so ordered that Sunbeam pay the
Brytes the expenses incurred for counsel and experts in review ng

t he products' remains. Finding no abuse of discretioninthe entry

of this order, see Strag v. Board of Trustees, 55 F.3d 943, 954

(4th Cr. 1995), we affirmthis order.
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|V
Sunbeam next challenges the district court's orders
i mposi ng sanctions of $19,350 for attorney fees and expenses
incurred by the Brytes i n opposi ng Sunbeam s noti ons for protective
or ders.

Seeking to limt discovery to this case and to deny the

Brytes' counsel the right of sharing di scovery with other litigants
in other cases, Sunbeam filed various notions for protective
orders. On three separate occasions, the district court actually
entered protective orders in favor of Sunbeam But in connection
with Sunbeams anmended notion for protective order and second
anended notion for protective order, the Brytes substantially
prevail ed. The court granted only limted protection wth respect
to certain Sunbeam desi gn docunents. After the Brytes' success,
they filed a notion for $28,000 in expenses incurred in opposing
the protective orders, and the district court awarded t hem $19, 350.
In doing so, we believe that the district court erred.

Rul e 37(a)(4)(B) provides that the court has discretion
to deny expenses to the prevailing party where "the court finds
that the making of the notion was substantially justified.” In
this case, Sunbeamhad a legitimate interest in filing notions with
the court seeking protection fromunfettered dissem nation of its
proprietary, confidential, trade secret and private docunents. It

also had a legitimte interest inlimting discovery to this case,
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thus opposing the Brytes' efforts to expand the benefits of
di scovery to other cases where +the Brytes' counsel were
representing plaintiffs in product litigation. At the very |east,
a reasonabl e person could differ as to the appropriateness of the

contested action. See Pierce v. Underwod, 487 U S. 552, 565

(1988) (noting that "substantially justified" neans a "genuine
di spute” where "reasonable people could differ as to [the
appropri ateness of the contested action]" (citations and internal
guotation marks omtted)).

Because Sunbeam s position was substantially justified,

we reverse the entry of this order inposing sanctions.

V

Bot h parties challenge the district court's inposition of
sanctions in connection with a false affidavit filed by the Brytes.
The district court concluded that an affidavit subnmitted by the
Brytes was "errant to the point of potentially being msleading to
anyone who could read it." The court accordingly invited Sunbeam
to submt its expenses "for consideration for paynment." Sunbeam
clainmed that it spent $31,240 in having the false affidavit
stricken. The district court, however, reduced Sunbeam s claimto
$9, 000. Sunbeam chall enges the reduction of the anmount of
sanctions, and the Brytes challenge the inposition of any

sancti ons.



Having reviewed the matter, we cannot find that the

district court abused its discretion, and accordingly we affirm

Vi

Sunbeam chal | enges the Brytes' spoliation of evidence,
namely its destruction of the remains of the fire including the
electric throw s power cord, the electrical receptacle, and other
remai ns. Shortly after the fire, David Bryte cleaned out the
house, throw ng the burnt remai ns away. Sunbeam s counsel adm tted
that David Bryte did not destroy the evidence to prevent Sunbeam
frominvestigating the case, and the magi strate judge concl uded,
"David Bryte did nothing that | wouldn't have done under the sane
or simlar circunstances."”

Even t hough Sunbeam was deni ed evi dence that m ght have
been useful in defending the clains that the electric throw was
defective, we agree with the district court that sanctions should
have been deni ed. | ndeed, we now question whether the issue
remains a live one in view of the district court's decision in
favor of Sunbeamon the nerits for judgnent as a matter of law. It

is at npst conditional. Nonet hel ess, we affirm

VI |
Sunbeam chal | enges the district court's refusal to all ow
Sunbeam to depose a witness after the conclusion of trial pending

appeal s to our court. Sunbeam | earned that an insurance adjustor
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had taken a tape-recorded statenent from one of the Brytes, in
whi ch the wi tness contradi cted sone of the evidence that the Brytes
gave at trial. Sunbeam sought to preserve this evidence pending
appeal in the event that the judgnent in their favor is reversed on
appeal .

Federal Rule of Civil Procedure 27(b) specifically
aut hori zes the perpetuation of testinony while a case i s on appeal
for use in the event of further proceedings in the district court.
But allow ng such depositions falls within the discretion of the

district court. See Deiul emar Conpagnia D Navi gazi one S.p.A. V.

MV Allegra, 198 F.3d 473, 479 (4th Gr. 1999).

Wiile it m ght have been a better to have al |l owed Sunbeam
to take the deposition in this case, because there is no evidence
that the tape-recorded statenment is at risk of |oss, we cannot find
that the district court abused its discretion in denying the right

to take the deposition.

VI
Final |y, Sunbeam seeks relief fromthe district court's
order directing Sunbeamto stay adherence to its docunent retention
policy "while this claimisinlitigation.” Sunbeamfiled a notion
with the district court after judgnment was entered in its favor to
obtain clarification fromthe district court that the stay was no

| onger in effect. The district court never expressly ruled on the
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notion, and Sunbeam expresses concern that it was effectively
deni ed by a bl anket order entered July 22, 2004.

W agree with Sunbeam that it remains unclear whether
Sunbeam s notion was necessary or whether it was denied. But in
any event, with the entry of final judgnent and conpletion of
appeals, the stay entered with respect to Sunbeamis retention
policy will belifted by the terns of the stay order. Accordingly,
we confirm that if Sunbeam is successful in the appeal on the
merits, it will no longer be bound by the stay order.

As indicated above, the various orders of the district
court are

AFFI RVED | N PART AND REVERSED | N PART.
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