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PER CURI AM

Appel lant Larry Janmes filed this action on February 6, 2003,
in the Court of Common Pleas of the County of Charleston, South
Car ol i na, agai nst Pratt and Wi tney, United Technol ogi es
Corporation, asserting clainms of civil conspiracy, intentional
interference wwth contractual relations, andintentional infliction
of enotional distress. After renoval, the district court granted
Pratt & Witney's notion for partial judgnent on the civil
conspiracy claim and the intentional infliction of enotional
distress claim James seeks review of that decision. For the
reasons set forth below, we hold that the district court did not
err when it dismssed Janes’s intentional infliction of enotional
distress claim W, therefore, affirmthat portion of the district
court’s deci sion. We further hold, however, that the district
court erred when it dism ssed appellant’s civil conspiracy claim
Consi stent with this determ nation, we vacate that portion of the
judgnment of the district court and renmand the case for further

proceedi ngs consistent with this opinion.

l.
James is an aircraft mechanic enployed in a supervisory
position by United Airlines, Inc., at the Charleston, South
Carolina, Air Force Base. Janes is also a shop steward and uni on

representative for the International Association of Machinists and
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Aer ospace Workers. Janes’s job duties include conducting
mai nt enance and certification of aircraft engines for the United
States Air Force. Pratt & Whitney designed and manufactured the
aircraft engines on which Janmes works. United contracts with Pratt
& Wiitney to provide maintenance to the aircraft engines and
certify that the engines are safe for use. Despite this
arrangenent, Janes is not an enpl oyee of Pratt & Whitney but Janes
i s enpl oyed by United.

I n 2000, another aircraft nechanic discovered a crack in one
of the engi nes and notified his supervisor, James. Janes inspected
the crack, confirned that it was unsafe for use, and reported the
damage to United. United’s foreman confronted James and the
mechani ¢ who discovered the crack and demanded that the danage
report be withdrawn. The foreman told Janmes that an enpl oyee with
Pratt & Wiitney denmanded that the damage report be altered. After
refusing to falsify the damage report, Janes was called to a
meeting wwth the foreman and a representative fromPratt & Wi tney.
At this nmeeting, Pratt & Whitney' s representative denanded t hat the
report be altered. Agai n, Janes refused to falsify the damage
report.

After this incident, Janes clains that representatives of
Pratt & Wi tney began showi ng up at his work area and scrutini zing
his work. James asserts that this scrutiny continued over tine and

becanme extrenely oppressive and hostile. Shortly thereafter, Janes



received a disciplinary notice termnating his enploynent on
Novenber 30, 2000. Janes was off the job for approximately five
nmont hs. In the interim he filed a grievance pursuant to the
col | ective bargai ni ng agreenent between United and the union. The
grievance procedure reached a positive conclusion, and Janes
returned to his job on April 30, 2001.

As a result of this termnation, Janes |ost salary and ot her
benefits. Specifically, the conplaint asserts that during the tine
he was unenployed, Janes suffered |ost wages, |ost benefits,
consequential econom ¢ damages, severe enotional distress, and
injury to his reputation. The instant conplaint was filed on
February 6, 2003, alleging that as the result of his refusal to
falsify the maintenance report, Pratt & Witney (1) unlawfully
conspired with United to have Janes term nated, (2) intentionally
interfered wth Janes’s enploynent contract with United, and (3)
intentionally inflicted enotional distress on Janes.

Pursuant to 28 U S. C 88 1332 and 1442, Pratt & Witney
renoved the action to the United States District Court for the
District of South Carolina on April 2, 2003. On COctober 10, 2003,
Pratt & Witney filed a notion for partial judgnent on the
pl eadi ngs for dismssal of the clains for civil conspiracy and
intentional infliction of enptional distress pursuant to Rule 12(c)
of the Federal Rules of Civil Procedure. Pratt & Whitney argued

that retaliatory discharge alone may not serve as a basis for a



claimof intentional infliction of enotional distress. Therefore,
Pratt & Witney claimed it was not Iliable for intentional
infliction of enotional distress. Pratt & Wiitney al so argued t hat
the claim for civil conspiracy should be dism ssed because the
conplaint did not specifically allege special damages, a pl eading
requi renment under South Carolina | aw.
The district court held a hearing on the notion for partial
j udgnment on the pleadings on Decenber 30, 2003. At the hearing,
the district court orally granted Pratt & Witney's notion for
partial judgnent and stated that a witten order would follow.
During the pendency of the notion for partial judgnent, discovery
continued between the parties. In his deposition, James conceded
that due to the collective bargai ning agreenent between United and
the union, the claimfor intentional interference with contractual
relations was not viable under applicable law. Pratt & Witney,
therefore, filed a notion for summary judgnment on the intentional
interference of contractual relations claimon January 30, 2004.
On February 10, 2004, the district court issued its witten order
granting Pratt & Whitney’'s notion to dism ss the civil conspiracy
claimand the intentional infliction of enotional distress claim
By consent of Janes, the district court dismssed the
intentional interference of contractual relations clai mon February
23, 2004. On March 1, 2004, Janes filed a notice of appeal of the

district court’s February 10, 2004 order granting Pratt & Whitney’s



nmotion to dismss the clainms for civil conspiracy and intentional

infliction of enotional distress.

1.
The court reviews a decision to grant judgnent on the
pl eadi ngs de novo, applying the sanme standard for Rule 12(c)
nmotions as for notions nmade pursuant to Rule 12(b)(6). Bur bach

Broad. Co. v. Elkins Radio Corp., 278 F.3d 401, 405-06 (4th Cr.

2002); Edwards v. Cty of Goldsboro, 178 F.3d 231,243 (4th Gr.

1999). *“Accordingly, we assunme the facts alleged in the conpl aint
are true and draw all reasonable factual inferences in appellant’s
favor.” |d.
A

The first ground of appeal is that the district court erred
when it dismssed the claim for civil conspiracy. Under Sout h
Carolina |l aw, when asserting a claimfor civil conspiracy, one mnust
al l ege and specifically plead special damages. The district court
determ ned that Janes failed to neet that requirenent

Janmes argues that it is perm ssible under Rule 8(e)(2) of the
Federal Rules of Civil Procedure to plead alternate causes of
action or legal theories. He maintains that at the notion to
di sm ss stage, it is perm ssible under the rules of civil procedure
to plead as many separate causes of action as the facts nay

support, regardless of the fact that some may be inconsistent or



mutual Iy exclusive. He further argues that even if the conpl aint
fail ed to adequately pl ead speci al danages, he should be allowed to
anend his conpl ai nt under Rule 15(a) of the Federal Rules of Cvil
Pr ocedur e. Pratt & Wiitney counters that special damages is an
el ement of the claimthat nust be properly pled. Janes’s conpl ai nt
asserts the three clains described above. At the end of the
sections asserting the causes of action for civil conspiracy and
intentional interference with contractual rel ations, Janmes uses the
sane naned itens of damages: 1) suffered |ost wages; 2) suffered
| ost benefits; 3) suffered consequential econom c danages; 4)
suffered severe enotional distress; and 5) suffered injury to his
reputation as a nechani c and uni on nmenber in a | eadershi p position.
It is this repetition of damages that Pratt & Wiitney alleges is
i nsufficient?

A cause of action for civil conspiracy is defined as “(1) a
conbi nati on of two or nore persons, (2) for the purpose of injuring
the plaintiff, (3) which causes him special damage.” Vaught v.
Waites, 387 S.E. 2d 91, 95 (S.C. C. App. 1986) (citing Lee V.

Chesterfield Gen. Hosp. Inc., 344 S.E. 2d 379 (S.C. C. App. 1986)).

! In the cause of action for intentional infliction of
enptional distress Janes does not recite the sane demand for
damages as in the other two causes of action. |In the intentional

infliction of enotional distress cause of action, Janmes states that
as a proximate result of Pratt & Whitney' s conduct, he suffered
severe enotional distress and nental angui sh. Janes further states
that as aresult of this conduct, heis entitled to actual danages,
consequenti al danages, punitive danmages, and other danages as
determ ned by the court.



Speci al danages are defined as “[d]amages for | osses that are the
natural and proxi mate, but not the necessary, result of the injury
may be recovered only when such special damages are sufficiently

stated and claimed.” Sheek v. Lee, 345 S. E. 2d 496, 497 (S.C. 1986)

(enphasis in original). “Special damges nust be alleged in the
conplaint to avoid surprise to the other party.” 1d. (citation
omtted).

An early South Carolina case involving a claim and delivery
for certain articles of personal property conpares general damages
and speci al danages as foll ows:

[ What are cal |l ed general damages, as contradi stingui shed
from special damages, are adnmitted in evidence under a
general allegation,-indeed, are inferred by the |aw
itself,- for the reason that they are the imedi ate,
direct, and proximate result of the act conplained of,
as, for instance, an injury to the property itself, or
its value, by detention, etc., while damages which,
al t hough the natural, are not the necessary, consequence
of the act, being outside of the costs and di sbursenents
allowed by |aw, and consequently, in their nature, are
not adm ssible in evidence without special notice of the
claimin the allegations of the conplaint, are therefore
cal | ed speci al damages.

Loeb v. Mann, 18 S.E 1, 2 (S.C 1893) (internal quotations

omtted). The concept that a defendant nust be on notice of the
special circunstances was also found in a breach of contract

action. See Gvens v. North Augusta Elec. I nprovenent Co., 74 S. E

1067, 1069 (S.C. 1912) (noting that since the conplaint
unequi vocal ly claimed special circunstances, defendant was on

notice and could be held liable for special danmages).



Speci al damages appear to arise in two types of cases other
than civil conspiracy: disputes involving real property and causes

of action for I|ibel and sl ander. See e.qg., Smth v. Phoenix

Furniture Co., 339 F.Supp. 969, 971 (D.S.C. 1972) ("[s]pecial

damages in the context of l|ibel or slander, are damages wth
respect to the property, business, profession or occupation which
are conputable in noney . . . [s]uch special damages nust be a | oss
of nmoney or sone ot her material tenporal advantage capabl e of being

assessed at nonetary value”); Stern & Stern Associates v. Ti mons,

423 S. E. 2d 124, 125 (S.C. 1992) (defining special damages in a suit
for specific performance of a real estate contract as “by their
very nature conditioned by the particular circunstances of each
case . . . [t]he party claimng special danmages nust show that the
def endant was clearly warned of the probabl e existence of unusual
circunstances or that because of the defendant's own education

training, or information, the defendant had reason to foresee the
pr obabl e exi stence of such circunstances . . . special damages are
considered within the contenplation of the parties at the tinme the

contract was signed”) (internal citations omtted); Capps v. Watts,

246 S.E.2d 606, 609 (S.C 1978) (stating that in a suit for |ibel
“[g]l eneral damages are those danmages which the |aw presunes,
wi t hout proof, to have resulted fromthe publication of the libe

[ s] pecial damage is actual damage and nust be pled and

proved”) (quotations omtted); Wndham v. Honeycutt, 348 S.E. 2d




185, 187 (S.C. C. App. 1986) (“[s]pecial danages are those that
may reasonably be supposed to have been in the contenplation of
both parties, at the tinme of contracting, as the probable result of
the breach”) (citation omtted).

There are two key South Carolina cases involving special

damages for a claimof civil conspiracy. See Vaught, 387 S.E.2d

91; Todd v. S.C. Farm Bureau Miutual Ins. Co., 278 S.E. 2d 607 (S.C.

1981) rev'd on other grounds, 321 S.E. 2d 602 (1984) quashed in part

on other grounds, 336 S.E. 2d 472 (1985). 1In Todd, Plaintiff sued

his former enpl oyer for various causes of action, including a civil
conspiracy claim relating to the termnation of his enploynent
relationship with the FarmBureau defendants. Todd, 278 S.E. 2d at
608. The issue presented on appeal was whether the anended
conplaint properly pled a claimfor civil conspiracy. 1d. at 610.
The Supreme Court of South Carolina ruled that the trial court
erred when it overrul ed defendant’s denmurrer. 1d. at 611. 1In so
hol di ng, the court stated that

[ T]he fifth cause of action [civil conspiracy clain] does

no nore than incorporate the prior allegations and then

all ege the existence of a civil conspiracy and pray for

damages resulting from the conspiracy. No additiona

acts in furtherance of the conspiracy are plead. The

only alleged wongful acts plead are those for which
damages have al ready been sought.

In Vaught, a director of sanitation sued the city manager and

menbers of city council for civil conspiracy for termnating his
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enpl oynent w thout just cause. Vaught, 387 S. E. 2d at 92.
Partially relying on Todd, the trial court granted summary judgnent
for defendants holding that no conspiracy existed as a matter of
| aw because Vaught coul d not predicate his conspiracy claimon the
sane facts as a breach of contract claimand defendants were the
alter egos of the City and, therefore, could not conspire wth
thenmsel ves. 1d. at 94. 1In upholding the trial court, the Court of
Appeal s held that the trial court had correctly determ ned that the
civil conspiracy action was nothing nore than an “enbel | i shnent of
his breach of contract action.” 1d. The court concluded that the
civil conspiracy claiminadequately pled special damages in that
“[t] he damages sought in the conspiracy cause of action are the
sane as those sought in the breach of contract cause of action.”
Id. The court further held that the plaintiff in Vaught did the
sane thing as the plaintiff in Todd in that the conplaint “does no
nore than incorporate the prior allegations and then allege the
exi stence of a civil conspiracy.” 1d. at 95 (quoting Todd, 278
S.E.2d at 611).

In this case, the district court’s decision relies heavily on

t he unpublished decision of Little v. Browmn & WIlianmson Tobacco

Corp., No. C A 2:98-1879-23, 1999 W 33291385 (D.S.C. March 3,
1999)2. I n discussing the el ement of special damages, the district

2 |In Little, the district court was faced with reviewng
twel ve causes of action: 1) voluntary assunption of a specia
undertaking, 2) breach of inplied warranties, 3) unfair acts or

11



court in this case states:
The third elenent of a conspiracy claim requires
plaintiff to plead and prove special damages.
Essentially, this neans that the conpl aint nust describe
damages that occurred as a result of the conspiracy
itself, in addition to any damages al | eged as a result of
any other clains. That is, the damages allegedly
resulting fromthe conspiracy nust not overlap with or be
subsuned by the damages resulting fromthe other clains.
J.A. 147 (quoting Little, 1999 W 33291385, at *14). The district
court then found that James had not pled a viable cause of action
for civil conspiracy because he did not specifically plead special
damages. Specifically, the district court stated that “[s]pecial
damages are an essential el ement of pleading a cause of action for
civil conspiracy in the first place; one need not nmake a prim
faci e case in pl eadi ng speci al damages, but one nmust at | east pl ead
themin order to state a claim” J.A 149. The district court
concl uded that Janmes’s conplaint did not neet this basic pleading
standard and granted Pratt & Whitney' s notion to dismss the claim

Based upon Todd and Vaught, the issue presented in this

appeal, therefore, is not necessarily whether the danmages pled

practices in violation of the South Carolina Unfair Trade Practices
Act (UPTA), 4) deceptive acts or practices in violation of the
UTPA, 5) unfair nmethods of conpetition in violation of the UTPA, 6)
fraudul ent m srepresentati on, conceal nent and nondi scl osure, 7)
negli gent msrepresentation, conceal ment and nondisclosure, 8)
negl i gence, 9) strict liability, 10) civil conspiracy, 11) aiding
and abetting, and 12) | oss of consortium Regarding the notion to
dismss, the trial court noted that the plaintiffs for their civil
conspiracy claim re-alleged the danages that they had already
all eged in association with all of their other clainms. 1d. at *14.
Unpubl i shed district court opinions are not binding precedence on
this court. Loc. R 36(c)
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over|l apped, or were subsunmed by, the other damages asserted.
Rat her, the issue is whether Janmes’s civil conspiracy claim just
incorporated prior factual allegations from the other causes of
action then recited the sanme demand for danages. In sum the
guestion to be answered i s whet her Janes’ s conpl ai nt adequately set
forth “additional acts in furtherance of the conspiracy.” Todd, 278
S.E. 2d at 611.

Therefore, the allegations of each of the causes of action
must be conpared. If appellant failed to allege facts for his
civil conspiracy claim separate and distinct from his other two
clains, then his civil conspiracy claimwould fail under Todd. |If
appel | ant, however, did allege separate civil conspi racy
all egations then the court would need to determne if appellant
pl ed damages that “are the natural and proximate, but not the
necessary result of the injury.” Sheek, 354 S. E. 2d at 497.

The conplaint reveals that James adequately asserted
i ndependent allegations such that Pratt & Witney was adequately
put on notice that it was being sued for civil conspiracy. See

e.g., Swerkiewicz v. Sorema N. A, 534 US 506, 511 (2002)

(stating that “under a notice pleading system it is not
appropriate to require a plaintiff to plead facts establishing a
prima facie case”); see also Fed. R Cv. P. 8(a) (stating that “a
claim shall contain . . . a short and plain statenent of the

claim”). As set forth in paragraph 24, the conplaint states in
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the “Facts” section, prior to the statenent of the causes of
action, that Pratt & Witney

[Clonspired to take unlawful action against the

Plaintiff, to harmhimin retaliation for his refusal to

participate in action which woul d have been in violation

of his duty as a nechanic, applicable FAA regul ations,

and that would have put Men and Wnen of the United

States Air Force, and civilian citizens of the United

States in danger of injury or death.

J. A 10.

The | anguage of the civil conspiracy cause of action |ikew se
cont ai ns i ndependent al | egations of a civil conspiracy that are not
identical to the | anguage contained in the other causes of action.
J.A 12-14. Specifically, inthe civil conspiracy cause of action,
the conplaint incorporates Janes’s earlier allegations and then
alleges “[t]hat the Defendant conspired and acted to harm the
Plaintiff in retaliation for the Plaintiff’'s refusal to falsify
mai nt enance records concerning the C 17 d obemaster.” J. A 12
Thus, Janes here did assert independent allegations in furtherance
of a civil conspiracy.

Further, an analysis of the damages clainmed in the conplaint
i ndi cates that appellant conplied with South Carolina law. In the
first cause of action for civil conspiracy, appellant sets forth in
par agr aph 48 of the conplaint the follow ng naned itens of danmages:
1) suffered |lost wages; 2) suffered lost benefits; 3) suffered

consequential economc damages; 4) suffered severe enotional

distress; and 5) suffered injury to his reputation as a mechanic

14



and uni on nenber in a | eadership position. J. A 12. Thus, special
damages as alleged in this case appear to be a “loss of noney or
other material tenporal advantage capable of being assessed a

nmonetary value.” Phoenix Furniture Co., 339 F.Supp. at 971

Under federal notice pleading standards, Janmes is only
required to neet the requirenents of Rule 8(a) and put Pratt &
VWi t ney on notice of the claim CQbviously, Janmes net that standard
here. In addition, under Rule 15(a), Janes shoul d have been given
the opportunity to anend the conplaint and properly plead speci al
damages. In addressing the standard for a notion for |eave to
amend the Supreme Court has stated that “[i]f the underlying facts
or circunstances relied upon by a plaintiff nay be a proper subject
of relief, he ought to be afforded an opportunity to test his claim
on the nerits. In the absence of any apparent or decl ared reason--
such as . . . futility of anendnent . . . the | eave sought shoul d,

as therules require, be ‘freely given.’” Foman v. Davis, 371 U S

178, 182 (1962).

At the hearing on the notion for partial judgnment, the
district court specifically addressed the issue of whether the
conpl aint properly pled special danages and whet her Janes woul d be
permtted to anend the conplaint. The district court closed the
hearing by granting the notion to dismss the civil conspiracy
claimthen stating “and if, in fact, there are speci al danmages t hat

[James’s counsel] can find, then [James’s counsel] can file a

15



notion to anend the pleading . . . and you can bring themback in.”
J.A. 101. In the witten order, the district court did not allow
Janes to anmend his conplaint because it found that “an anmendnent
shoul d not be allowed where it is apparent fromthe alleged facts
that no basis for the separate damages exists.” J.A 149. The
district court did not el aborate as to howthe basis did not exist.
The district court also did not explain how the danages set forth
by Janes did not constitute special damages under South Carolina' s
definition. By dismssing the claim because of duplicative
damages, the district court did not address whether the alleged
damages such as | ost wages, benefits, and consequential economc
damages were the proxi mate, but not the necessary result of Pratt
& Whitney's al |l eged conspiracy. Thus, the decision of the district
court should be reversed and the case remanded in order for the
district court to review the issue of special damages in |ight of
this opinion and to allow, if necessary, Janmes an opportunity to
anend the conplaint to properly plead special damages.
B

The second ground for appeal is that the district court erred
when it dismssed the claimfor intentional infliction of enotional
di stress. The district court ruled that, as a matter of |aw,
Janmes’s term nation was not sufficiently outrageous to support a
claim for intentional infliction of enotional distress. James

contends that this is not the typical retaliatory discharge case
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because Pratt & Wiitney was not his enployer. The allegation is
that Pratt & Whitney, a third party, conspired with the enpl oyer,
United, to have Janmes term nated. It is the involvenent of the
third party here that Janes argues makes Pratt & Wiitney’'s conduct
outrageous and extrene. Pratt & Whitney counters that the district
court properly determned as a nmatter of law that its actions do
not neet the standard for outrageous conduct under applicabl e South
Carolina law. The fact that Pratt & Whitney is a third party is
immaterial because if an enployer cannot be held liable for
intentional infliction of enmptional distress as the result of a
retaliatory discharge then a third party certainly cannot be held
liable for intentional infliction of enotional distress as the
result of conspiring with an enployer to cause a retaliatory
di schar ge.

Under South Carolina law, the tort of intentional infliction
of enot i onal distress has four elenents: (1) def endant
intentionally or recklessly inflicted severe enotional distress or
was certain or substantially certain that such distress would
result from his conduct, (2) the conduct was so extrene and
outrageous as to exceed all possibl e bounds of decency and nust be
regarded as atrocious, and utterly intolerable in a civilized
community, (3) the actions of the defendant caused the plaintiff's
enotional distress; and (4) the enotional distress suffered by the

plaintiff was severe so that no reasonabl e man coul d be expected to

17



endure it. Ford v. Hutson, 276 S.E.2d 776, 778 (S.C. 1981) (citing

Vicnire v. Ford Mdtor Co., 401 A 2d 148 (Me. 1979)) (quotations

omtted).

It is permssible for a court to find as a matter of |aw that
based on the allegations <contained in a conplaint that a
defendant’s conduct is not so extrene and outrageous to allow
recovery for intentional infliction of enotional distress. See
Todd, 321 S.E.2d at 609 (stating that “[i]t is for the court to
determne in the first i nstance whet her the def endant’ s conduct may
reasonably be regarded as so extrene and outrageous as to permt
recovery, and only where reasonable persons may differ is the
guestion one for the jury”) (citation omtted). Thus, the question
of whether Pratt & Witney's conduct here was extrene and
outrageous nay be decided by the district court upon a review of
t he pl eadi ngs.

Sout h Carolina courts have been reluctant to find outrageous

conduct in a variety of settings. See Gattison v. S.C. State
Coll ege, 456 S.E. 2d 414 (S.C. C. App. 1995) (holding that hostile

wor k environnent was not outrageous); Shupe v. Settle, 445 S. E. 2d

651 (S.C. C. App. 1994) (failing to find outrage where doctor
m stakenly informed daughter of father’s death when father was

still alive); Manley v. Manley, 353 S.E. 2d 312 (S.C. C. App. 1987)

(finding good faith, involuntary commttal of nother to state

hospital not outrageous); Folkens v. Hunt, 348 S E 2d 839, 845
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(S.C. . App. 1986) (holding “not all conduct . . . causing
enotional distress in a business setting my serve as a basis for

an action all eging outrage”); Save Charl eston Foundation v. Mirray,

333Z. SSE.2d 60 (S.C C. App. 1985) (holding conversion of
prom ssory note and bringing action on note not sufficient).
Inlight of this authority, Pratt & Whitney’'s conduct here was
not sufficiently outrageous to maintain the claimfor intentional
infliction of enotional distress. Janes’s argunent that Pratt &
Wi t ney’ s conduct here was outrageous because it was a third party
and not the enployer is a distinction without a difference. It is
a short step to infer from South Carolina s case | aw hol ding that
nmere retaliatory di scharge does not constitute outrageous conduct,
to the holding that a third party’s invol venent or procurenent of
a retaliatory discharge does not constitute outrageous conduct.
The Court concludes, therefore, that under these facts, the South
Carolina courts would not find this conduct so extrenme such that it
woul d be actionable for intentional infliction of enotional
di stress. Thus, the district court’s decision dismssing the claim
for intentional infliction of enotional distress should be

affirned.

L1l
The judgnent of the district court is affirned as to the claim

for intentional infliction of enotional distress and reversed and

19



the case remanded for disposition consistent with this opinion as

to the claimfor civil conspiracy.

AFFI RVED | N PART, REVERSED | N PART AND REMANDED
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