UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

No. 04-1305
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COPPAGE; EDWARD HENDRI CKS; JOHN | NGANI, JOYCE
THOMAS, Deputy Sheriffs, in their individua

and official capacities; DANNY THOWPSON;, FNU
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Def endants - Appel |l ees.
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PER CURI AM

The district court dism ssedthe plaintiffs' conplaint in
this case under Federal Rule of G vil Procedure 12(b)(6) because
the plaintiffs failed to file a conplaint that contained a "short
and plain statenent of [their] clainfs] showing that [they are]

entitled torelief,"” as required by Federal Rule of Civil Procedure
8(a). Because the plaintiffs had attenpted to state their clains
in an earlier conplaint that was dism ssed for the sane reasons,
the district court dismssed this conplaint with prejudice. On

appeal, we conclude that the district court did not abuse its

discretion in dismssing the plaintiffs' conplaint with prejudice

for failing to conply wth the district court's earlier

instructions, and therefore we affirm

I

The plaintiffs commenced an action on August 26, 2002,
to conplain that over the course of eight years, Sheriff WIIliam
McGuirt of Union County, North Carolina, several deputies, and a
handful of other individuals engaged in a concerted effort to
harass plaintiff Tinmothy Mithis and destroy his bail bonding
busi ness. The centerpiece of the conplaint related to a search
conduct ed of Mathis' house on July 31, 2002, by sheriffs armed with
a search warrant.

The plaintiffs' conplaint contained 211 counts and

occupi ed al nost 200 pages. Al though that conplaint seened to
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describe nunerous interactions between the plaintiffs and
def endants, the district court observed that "[t]he majority of the
clains [arose] froma search executed pursuant to a search warrant,
‘on or about July 31, 2002.'" Following the filing of that
conplaint, the plaintiffs filed two anmended conpl aints. On the
defendants' notion to disnmss the second anended conplaint, the
district court observed that the plaintiffs had used a tenpl ate,

whi ch they "apparently cut and pasted' into each of the
other counts alleg[ing] '. . . Sheriff MGQ@iirt and his deputies

under color of statute, ordinance, regulation, custom and
usage willfully, intentionally, arbitrarily, capriciously, and
mal i ci ously subjected [particular plaintiff] to the deprivation of
rights, privileges, and imunities secured by the Constitution and
laws, in violation of 42 U.S.C. § 1983.'" The court concl uded that
the prolix facts, however, did not support any viable claimupon
which relief could be granted and that the tenplate was sinply a
conclusory allegation that did not state a clai mupon which relief
could be granted. The district court dismssed the conplaint
w thout prejudice, granting the plaintiffs the right to file a
third anended conplaint. Rat her than filing a third anmended
conpl ai nt, however, the plaintiffs proceeded to appeal the district

court's order. We dism ssed that appeal because the district

court's order was not a final appealable order. The plaintiffs



never filed a third anended conpl aint, and the court directed that
t hat case be cl osed.

Inlieuof filing athird amended conplaint in that case,
the plaintiffs filed another conplaint, this time in a North
Carolina state court. That conplaint made substantially the sane
allegations in 113 counts filling 79 pages. The defendants renoved
the state court action to the district court and again filed a
notion to dismss the conplaint. The district court again, relying
on Rules 8(a) and 12(b)(6), granted the defendants' notion to
di sm ss. This tinme, however, the court dism ssed the conplaint
w th prejudice.

The plaintiffs have appealed the closure of the first
action, in which the plaintiffs failed to file a third anended
conplaint,” as well as dism ssal of the second action, in which the

court ordered dismssal wth prejudice.

I
Al though we generally review an order dismssing a
conplaint for failure to state a claimupon which relief can be

granted de novo, see Eastern Shore Markets, Inc. v. J. D. Assocs.

Ltd. P ship, 213 F.3d 175, 180 (4th G r. 2000), when that decision

is based on a plaintiff's failure to conport with Rule 8(a), we

"W affirmthe district court's closing of the first action
because plaintiffs never filed an anended conplaint in that action,
as authorized to do by the district court.
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review the district court's decision for abuse of discretion.

See Kittay v. Kornstein, 230 F.3d 531, 541 (2d Cr. 2000); In re

West i nghouse, 90 F.3d 696, 702 (3d Cir. 1996); 5 Charles Al an

Wight & Arthur R MIller, Federal Practice and Procedure § 1217

(3d ed. 2004). \When determ ning whether a district court abused
its discretionin dismssing for failure to conply with Rule 8(a),

courts have |ooked to various factors, including the |length and

conplexity of the complaint, see, e.qg., United States ex. rel

Garst v. Lockheed-Martin Corp., 328 F.3d 374, 378 (7th Cr. 2003),

whet her the conplaint was clear enough to enable the defendant to

know how t o defend hinsel f, see, e.q., Kittay, 230 F. 3d at 542, and

whet her the plaintiff was represented by counsel, see, e.qg., Elliot

v. Banson, 872 F.2d 20, 21-22 (2d G r. 1989).

The conplaint before us is both long and conplex and
fails to state its clains clearly enough for the defendants to know
how to defend thensel ves. The factual background section of the
conpl ai nt occupies 20 pages and is filled with needl ess details,
such as why the Mathis famly was out of town on one occasi on, how
long Mathis had to wait to see his clients in jail at tinmes, and
al nost verbatim contents of conversations, including allegations
that the defendants used a "smart-al ecky" tone of voice. It is
virtually inpossible to separate the legally significant fromthe
legally insignificant facts in this factual background and then to

mat ch themw th clains purportedly made in the conpl aint.
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I n another section, the plaintiffs do attenpt to match
the factual allegations to legal clainms, but they do so in a way
that forces the reader to cross-reference the factual background
section and wade i ndeterm nately through the norass of superfl uous
detail. Inattenpting to acconplish this cross-referencing effort,
t he reader discovers that nost of the cross-referenced facts do not
support any legal theory or claim Moreover, sinply to discover
who is being charged in each count becones indeterm nate. For
exanple, Count 82 alleges that Sheriff MGuirt and 17 deputies
commtted a forcible trespass to Mathis' property on July 31, 2002
(albeit with a warrant), the background section of the conplaint
names only 8 deputies involved in the July 31 incident, one of whom
is not anong the 17 naned in Count 82.

In short, the conplaint in its present form does not
permt the defendants to figure out what legally sufficient claim
the plaintiffs are nmaki ng and agai nst whomthey are naking it. At
oral argument, the court attenpted to discover the essence of
plaintiffs' clains, asking counsel specifically what theories were
being all eged. Wen counsel identified, as an exanple, the Fourth
Amendnent as a source for a claimbased on the allegation that the
sheriff and his deputies cane onto Mathis' property on July 31,
2002, searched his honme, and identified personal property, counsel
was unabl e to explain howthe search viol ated the Fourth Anendnment

when the officers concededly operated with a search warrant.

- 8-



Rat her than enlighten the court on that claim counsel shifted the
response to assert that the warrant was illegal. When the court
pursued why the warrant was illegal, particularly in view of the
fact that it had been signed by a judge, counsel shifted the
response to assert that the information presented to the judge was
untruthful in sone unidentified way.

Al t hough there m ght be facts on which plaintiffs could
have stated a claimwi th respect to the search-rel ated i ssues, the
conpl aint as drafted does not reveal them Accordingly, we readily
conclude that the district court did not abuse its discretion in
dism ssing plaintiffs' conplaint under Rule 12(b)(6) for failureto
conply with Rule 8(a). But this |eaves the bigger question of
whet her the district court abused its discretion by dismssing the

claimw th prejudice.

Dismssing a claimwith prejudice for failure to conply
with Rule 8(a) tends to undermne one of the policies of the
Federal Rules of Cvil Procedure: facilitating a decision on the
merits rather than on pleading technicalities. Accor di ngly,
dismssal wth prejudice is an extrene sanction that nust be

exam ned carefully. See Davis v. WIllians, 588 F.2d 69, 70 (4th

Cr. 1978); Wight & MIler, supra, 8 1217. Aggravating factors
may, however, present sufficient weight in favor of that sanction
and bring it within the appropriate discretion of the district

court. One such aggravating factor, for instance, is whether the

-0-



plaintiff has persisted in failing to conply with Rule 8(a). See,

e.g., Lockheed-Martin, 328 F.3d at 379 (upholding district court's

dism ssal with prejudice after finding plaintiff's fourth attenpt

to conmply with Rule 8(a) unsuccessful); Kuehl v. F.D.1.C , 8 F.3d

905 (1st CGir. 1993) (upholding district court's dismssal wth
prejudice after plaintiff's anended conplaint failedto conply with
Rule 8(a)).

In dismssing the first conplaint, the district court
specifically directed the plaintiffs to allegations of a § 1983
claimto give an exanple of the type of conclusory |anguage that
violated 8 8(a) and 12(b)(6). Yet, in their second conplaint, the
plaintiffs failed substantially to alter even that claim repeating
al nost verbati mwhat had been stated in the first conplaint.

Al though the plaintiffs nanaged to trim the second
conplaint to less than half the nunmber of pages of the origina
conplaint, they did so not by reducing or sinplifying the
al l egations, but by presenting their clains in a chart fornmat that
is even nore difficult to understand. Simlarly, although the
second conpl ai nt appears to contain al nost 100 fewer counts than
the first conplaint, the plaintiffs created only an illusion by
nunbering the clains in the second conplaint by group rather than
i ndi vi dual |vy.

W have seen no evidence in the record that would

indicate that if the plaintiffs were given further opportunities,
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they would be able to correct the deficiencies. It may be that
t hey sinply do not have cl ains and are burying conclusory statutory
| anguage in a long scenario of irrelevant facts to give the
appearance of legally justified clainms. Indeed, we sought to find
out by inquiring at oral argunent how plaintiffs would anend their
conplaint if given the opportunity. The dial ogue during ora
argunent was no different in kind than the all egations reviewed by
the district court in the plaintiffs' pleadings. Wiile the
di scussion with this court during oral argunent was not part of the
record before the district court, we are satisfied that based on
the record before the district court, the court did not abuse its
discretion in dismssing the plaintiffs' claimwth prejudice.

For the foregoing reasons, we affirmthe judgnent of the

district court.

AFFI RVED
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