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SILER, Senior Crcuit Judge:

The Travelers Indemity Conpany of America appeals the
district court’s determnation that it is obligated to indemify
M |1l er Building Corporation for all eged damages of Wl - Mart St or es,
I nc. Because the allegedly defective performance of Mller’s
subcontractor was not an “occurrence,” and because a policy’s
subcontractor exception to an exclusion does not grant or extend
coverage, the district court’s grant of summary judgnent on this
issue is reversed and the case remanded for further proceedi ngs

consistent with this opinion.

BACKGROUND

Mller, a general contractor, obtained comercial general
liability (“CA”) policies from Travel ers. These CGA. policies
obligate Travelers to indemify MIller for bodily injury or
property damage caused by an “occurrence.” An “occurrence” is
defined by the policies to be “an acci dent, includi ng continuous or
repeated exposure to substantially the same general harnfu
conditions.” The policies contained various excl usions, including
a “your work” exclusion that limts coverage for property damage to
the insured’s work. “This [“your work”] exclusion does not apply
[ however] if the damaged work or the work out of which the danage

arises was perforned on [the insured’s] behal f by a subcontractor.”



VWl -Mart and |.B. Ventures, LLC hired MIler to conplete site
devel opnment work on two adj acent pieces of property in Chesterfield
County, Virginia. Wal-Mart also hired MIler to build a Wl -Mart
store on one of the lots. MIler used a subcontractor to conplete
the site devel opnent work; however, this subcontractor allegedly
sel ected and used defective fill material. The allegedly defective
fill material expanded, resulting in damage to buildings on both
properties, including the store that MIler built for Wal-Mart.

Wal -Mart and 1.B. Ventures sued MIller in state court for
property danages. Travel ers subsequently sought a declaratory
judgnment in federal court to determ ne coverage under the CG
policies. The district court granted sunmary judgnent in favor of
Val -Mart and |.B. Ventures. In this appeal, Travelers contests
only the district court’s determnation that it is required to

indemmify MIler for Wal-Mart’s damages.

ANALYSI S
The district court’s grant of summary judgnent is reviewed de

novo. Mnunental Paving & Excavating, Inc. v. Pennsylvania Mrs.'’

Ass’'n Ins. Co., 176 F.3d 794, 797 (4th Cr. 1999). This court also

reviews de novo the district court’s contract interpretation.

Seabul k O fshore Ltd. v. Anerican Hone Assurance Co., 377 F. 3d 408,

418 (4th Cr. 2004). “The interpretation of a witten contract is

a question of |lawthat turns upon a readi ng of the docunent itself,



and a district court is in no better position than an appellate
court to decide such an issue.” |d. at 418.

The district court applied Virginia lawand the parties do not
contest that issue on appeal. Al t hough the Suprene Court of
Virgini a does not appear to have consi dered whether a contractor’s
deficient performance can constitute an “occurrence,” the U S
District Court for the Wstern District of Virginia recently
predi cted how the Virginia Suprene Court would decide the issue.

See Hotel Roanoke Conference Ctr. Commin v. Cincinnati Ins. Co.

303 F. Supp. 2d. 784, 786 (WD. Va. 2004). It followed Anerican

Fire & Casualty I nsurance Co. v. Doverspike, 36 Va. Cr. 263, 1995

W. 1055839 (1995), in deciding that poor perfornmance on a
renovation contract could not be considered an accident or

occurrence, and concluded that “[t]he insurance policy issued to

the [contractors] is a general liability policy covering accidents
causing bodily injury or property danage. It is not a performance
bond. It does not cover poor worknmanship.” Hotel Roanoke, 303 F

Supp. 2d. at 786-87 (quoting Anerican Fire & Cas. Ins. Co., 36 Va.

Cir. at 264, 1995 W 1055839).° The Hotel Roanoke court

additionally noted that “a wealth of case law from other states

[al so] supports the conclusion that danmages resulting from the

‘Simlarly, the Virginia Crcuit Court of Fairfax County
determ ned that “defective worknmanshi p cannot constitute a covered
‘occurrence’ . . . , as faulty workmanship by the insured i s al nost
al ways foreseeable.” Pulte Home Corp. v. Fid. & Guar. Ins. Co.
No. 210454, 2004 W 516216, *5 (Va. Cir. C. Feb. 6, 2004).
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insured’ s defective performance of a contract and limted to the
insured’s work or product is not covered by a commercial general
liability policy because it is ‘expected from the standpoint of

the insured.” Hotel Roanoke, 303 F. Supp. 2d at 787. The damage

to the Wal-Mart store allegedly was a result of Mller’'s
subcontractor’s defective perfornmance. As aresult, such damage i s
not considered to be “unexpected,” or caused by an “occurrence.”

Wal - Mart did not file an appellate brief. It settled and is
not a party in this appeal. In its nenorandumin support of its
nmotion for sunmary judgnent, however, its argunents for coverage
for its damages were based not upon the existence of an
“occurrence,” but upon the subcontractor exception to the “your
wor k” excl usi on. Travel ers does not di spute that the subcontractor
exception would prevent denial of coverage under the “your work”
exclusion if the damage to the Wal - Mart store were considered to be
property danage caused by an “occurrence.” It does dispute,
however, the district court’s apparent determ nation that coverage
woul d be created by the subcontractor exception and woul d exi st
even absent an “occurrence.”

In support of its determnation that the subcontractor
exception provided coverage, the district court cited, inter alia,

L-J, Inc. v. Bitumnous Fire & Maine Ins. Co., 567 S.E. 2d 489, 494

(S.C. Ct. App. 2002), rev’d, __ S.E.2d ___, 2004 W 1775571 (S.C

Aug. 9, 2004)). In reversing, the Suprenme Court of South Carolina



determ ned that there had been no “occurrence,” so there was no
need to consider the *“your work” exclusion and subcontractor
exception. 1d. at *4. It continued its discussion, however, “to
reverse the court of appeals’ determ nation that an exception to an
exclusion ‘restores’ coverage.” |d. Because South Carolina | aw
provi ded that “an exclusion does not provide coverage but limts
coverage,” the court determ ned that the |l ower court had erred in
stating that an exception to an exclusion “restore[d]” coverage.

Id. at *5 (quoting Engineered Prods., Inc. v. Aetna Cas. & Sur

Co., 368 S.E2d 674, 675-76 (S.C. C. App. 1988)). The
subcontractor exception nerely rendered the “your work” excl usion
i napplicable; it did not itself provide coverage. 1d. at *4-5. W
find this holding to be consistent with Virginia |aw See

Nati onwide Mut. Ins. Co. v. Wnger, 222 Va. 263, 267, 287 S.E. 2d

874, 876 (1981) (quoting Haugan v. Hone Indem Co., 86 S.D. 406,

413, 197 Nw2d 18, 22 (1972) (“Exclusion (a) does not extend or
grant coverage. To the contrary it is alimtation or restriction

on the insuring clause.”); see also RM. Corp. v. Assurance Co. of

Am , No. CHO2-127 (Va. Cr. C. Dec. 31, 2002) (citing Wenger, 222
Va. at 267, 287 S.E. 2d at 876) (“[E]xclusions do not extend or
grant coverage. . . . The Court rejects [the] argunent that

| anguage excepting subcontractor’s work from[an] exclusion



extends coverage under the CA policy to all repairs of
subcontractors’ defective workmanship.”).
Because the damage to the Wal -Mart store was not unexpected

and, therefore, not an “occurrence,” and because an exception to an
exclusion does not grant or extend coverage, Travelers is not
required under this policy to indemify MIller for Wal-Mart’'s

damages.

REVERSED AND REMANDED




