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PER CURI AM

United States Fidelity and Guaranty Conpany ( USF&G act ed
as surety for performance and paynent of an East Coast Contracting
(ECC) subcontract to performinstallation of concrete at Andrews
Air Force Base in Maryland. ECC conpleted its work in July 2002
and in Septenber submitted a claim of $145,397.08 to USF&G In
January 2003, USF&G apol ogi zed t hat t he bankruptcy of the princi pal
had del ayed its response and asked for ECC s patience as USF&G
reviewed clains. In April 2003, USF&G requested additional
i nformation from ECC, which ECC provided in May. |n August 2003,
thirteen nonths after ECC conpleted its work on the project, USF&G
denied ECC s claim as untinely because the one year statute of
limtations of the MIller Act, 40 U S C A 8§ 3133(b)(4) (West
2005), had el apsed and ECC had not filed an action. The district
court granted USF&G s nmotion for summary judgnent, finding no
mat erial issue of fact existed that ECC filed an untinely action
and that no equitable estoppel existed. ECC tinely appeal ed,
claimng that equitable estoppel applied.

This court reviews de novo a district court’s grant of

sumary j udgnent. Higgins v. E.I. DuPont de Nenburs & Co., 863

F.2d 1162, 1167 (4th CGr. 1988). Summary judgnent may only be
granted when “there i s no genuine i ssue as to any materi al fact and

the noving party is entitled to a judgnent as a matter of |aw

Fed. R Cv. P. 56(c). For contracts under the MIler Act, this



court has applied equitable estoppel “to aid a party who, in good
faith, has relied, to his detrinent, upon the representations of

anot her . ” United States ex rel. Hunmble GOl & Refining Co. V.

Fidelity and Casualty Co. of New York, 402 F.2d 893, 897 (4th Cr.

1968). This court analyzes the totality of the circunstances of a
MIller Act contract to find if “there has been a representation,
reliance, change of position and detrinent.” |[d. at 898.

ECC argued that it reasonably relied on USF&G s prom se
to investigate its claimbecause ECC knew the investigation would

result in USF&G s paynent of the debt. The surety in Hunble Q|

agreed to pay “properly proven” clains; ECC argues that this
promse is effectively the sanme as the promse to investigate.
Hunble G 1, 402 F.2d at 896. USF&G s prom se to i nvestigate i s not
the sane as the surety’s promse in Hunble Q| because in that case
the surety acknow edged it would pay and was engaged in | engthy
negoti ati ons over which clains to pay. USF&G never acknow edged it
woul d pay anything, and the m nimal contact between ECC and USF&G

pal es in conparison to the negotiations in Hunble Q1. ECC could

not reasonably rely on USF&G s prom se to investigate to satisfy
Hunble G 1's test for equitable estoppel.

Moreover, in USF&G s letters to ECC, USF&G expressly
reserved the statute of Iimtations defense. Unlike in Hunble G |,
ECC did not agree to forbear a suit while negotiating the claim

Hunble G 1, 402 F.2d at 897. ECC hinted at possible litigation and
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knew tinme was running out to file an action. ECC cannot claimit
detrinentally relied on USF&G s actions when it had no i npedi nment
to tinely filing this action. Based on the totality of the
ci rcunstances, the district court correctly ruled that USF&G was
not estopped from asserting a statute of limtations defense.
Accordingly, we affirmthe district court’s order. W
di spense with oral argunment because the facts and | egal contentions
are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.
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