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PER CURI AM

Darryl Patterson appeals from his conviction for
conspiracy to possess with intent to distribute crack cocai ne and
t he 360-nonth sentence i nposed. He challenges the sufficiency of
the evidence of a single, rather than nultiple, conspiracies, and
the sufficiency of the evidence that he remained a nenber of the
conspiracy despite his incarceration for part of the tine.
Patterson also contends that the district court commtted plain
error by not instructing the jury about the five-year limtations
period and abused its discretion in denying his notion for a new
trial. Patterson also challenges the application of the nurder
cross-reference in determning his sentence and asserts that the
district court erred in determning the extent of the downward
departure awarded. For the reasons that follow, we affirm
Patterson’s conviction but vacate his sentence and remand for
resent enci ng.

View ng the evidence in the |light nost favorable to the
government, we find that the evidence was sufficient for the jury
to find that Patterson was a nenber of a single conspiracy and that
he remai ned a nenber of the conspiracy after his incarceration

See G asser v. United States, 315 U S. 60, 80 (1942) (providing

standard); United States v. Crockett, 813 F.2d 1310, 1317 (4th cir.

1987) . Resolving all reasonable inferences in favor of the

government, see United States v. Reavis, 48 F.3d 763, 771 (4th G r




1995), we also find that Patterson failed to nake a sufficient
showi ng that he “acted to defeat or disavow the purposes of the

conspiracy.” United States v. Barsanti, 943 F.2d 428, 437 (4th

Cr. 1991). Thus, he is presuned to have continued his nmenbership

in the conspiracy. See United States v. West, 877 F. 2d 281, 289-90

&n.4 (4th CGr. 1989).

Patterson next contends that the district court erred in
denying his notion for a newtrial based on: (1) the adm ssion of
evidence of wunrelated drug deals and nurders; (2) a newspaper
article nentioning Patterson’s prior convictions that was published
during the trial; and (3) the weight of the evidence of nultiple,
rather than a single, conspiracy. W find no abuse of discretion

in the district court’s ruling. See United States v. Arrington,

757 F.2d 1484, 1486 (4th Cir. 1995) (providing standard); United

States v. Francisco, 35 F.3d 116, 119 (4th G r. 1994) (discussing

presunption that jury follows instructions given); Crockett, 813
F.2d at 1317 (discussing factors to consider in finding single or
mul ti pl e conspiracies).

Patterson al so asserts that the district court plainly
erred by not instructing the jury on the five-year limtations

period. See 18 U.S.C. A § 3282 (West Supp. 2005); United States v.

Mat zkin, 14 F. 3d 1014, 1017-18 (4th Gr. 1994) (reviewi ng for plain
error the omssion of jury instruction on statute of limtations

raised for first tinme on appeal). W find that Patterson waived
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this defense by not asserting it at trial. See Matzkin, 14 F. 3d at

1017 (“The statute of limtations [] is not jurisdictional. It is
an affirmative defense that nmay be waived.”). Addi tionally,
because there was sufficient evidence that Patterson engaged in
conduct in furtherance of the conspiracy within five years prior to
the date of the indictnment, we find no plain error in the court’s
failure to sua sponte instruct the jury on the statute of

limtations. See dasser, 315 U S. at 80; West, 877 F.2d at 289-90

& n.4; Barsanti, 943 F.2d at 437.

Citing United States v. Booker, 125 S. . 738 (2005),

Smth argues his sentence is unconstitutional because it was based
on facts that were neither charged in the indictnment nor found by
the jury beyond a reasonable doubt. The jury found Patterson
guilty of the drug conspiracy charge and al so found that Patterson
was accountable for “50 grans or nore of cocaine base.” Based on
these findings alone, Patterson’s offense level was 32 and his
gui del i ne sentenci ng range was 168 to 210 nonths i npri sonnent. See

U.S. Sentencing Guidelines Manual, Ch. 5, Pt. A (Sentencing Table)

(2000) .

However, the court applied the cross-reference in USSG
§ 2D1.1(d)(1) to USSG & 2Al1.1 (First Degree Mirder), upon its
finding that Andre “Cadillac” Nelson was killed during an act in
furtherance of the conspiracy. This finding increased Patterson’s

offense level to 43 and the Sentencing GCuidelines prescribed a



sentence of life inprisonnment. The district court then departed
dowmmward two levels, finding that Nelson was not killed
intentionally and Patterson was not the one who shot Nel son. See
USSG § 2A1. 1, coment. (n.1l). Patterson’s sentencing range was 360
months to life inprisonment. The court sentenced Patterson to 360
nont hs.

In Booker, the Suprene Court held that the federal
sentenci ng guidelines’ mandatory schene-which provides for
sent enci ng enhancenents based on facts found by the court—viol ated
the Sixth Arendnent. 125 S. C. at 746. The Court renedied the
constitutional violation by making the gui delines advisory. |d. at

746, 756-57. In United States v. Hughes, 401 F.3d 540 (4th Gr.

2005), this court held that a sentence enhanced based on facts
found by the court, rather than upon facts found by the jury or
adm tted by the defendant, constitutes plain error that affects the
defendant’ s substantial rights and warrants reversal. 1d. at 547-
48.

In Iight of Booker and Hughes, we find that the district
court erred in inposing a sentence under the federal sentencing

guidelines as they existed prior to Booker.! Accordingly, we

!As we noted in Hughes, 401 F.3d at 545 n.4, “[w]e of course
offer no criticismof the district judge, who foll owed the | aw and
procedure in effect at the time” of Patterson’s sentencing. See
generally Johnson v. United States, 520 U S. 461, 468 (1997)
(stating that an error is “plain” if “the law at the tinme of trial
was settled and clearly contrary to the law at the tinme of
appeal ).




vacate Patterson’s sentence and remand for resentenci ng consi stent
with Booker and its progeny.? See id. at 546 (citing Booker 125 S.
Ct. at 764-65, 767 (Breyer, J., opinion of the Court)).

On remand, the district court may again find that the
murder cross-reference applies and again be asked to depart
downward from offense level 43. Therefore, we wll now address
Patterson’s challenge to the district court’s determ nation of the

extent of the departure. Application Note 1 to USSG § 2Al.1

provides: “If the defendant did not cause the death intentionally
or knowingly, a downward departure nmay be warranted.” USSG
§ 2A1.1, coment. (n.1). In determning the extent of the

departure, the Guidelines instruct that the court shoul d consider
“the defendant’s state of mnd (e.qg., reckl essness or negligence),
the degree of risk inherent in the conduct, and the nature of the
underlying offense conduct.” 1d. The Note limts the extent of
the departure to not below the offense level for second degree

mur der (|l evel 33) or belowthe | evel determ ned wi thout application

2Al t hough the Sentencing Quidelines are no | onger nandatory,
Booker nmakes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S. . at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the Guidelines,
maki ng all factual findings appropriate for that determ nation
Hughes, 401 F. 3d at 546. The court shoul d consi der this sentencing
range along with the other factors described in 18 U.S.C. 8§ 3553(a)
(West 2000 & Supp. 2005), and then inpose a sentence. [d. |If that
sentence falls outside the Guidelines range, the court should
explain its reasons for the departure as required by 18 U S. C
8§ 3553(c)(2). 1d. The sentence nmust be “within the statutorily
prescribed range and . . . reasonable.” 1d. at 547.
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of the cross-reference. 1d. Here, the district court
appropriately considered the rel evant factors and depart ed downward
by two | evels. Although the court referenced the departure all owed
for a mnor role in an offense, the court clearly did not confuse
t he applicable standards, as Patterson contends it did.

I n concl usi on, al though we affirmPatterson’s conviction,
we vacate his sentence and remand for resentencing. W dispense
with oral argunent because the facts and |egal contentions are
adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED




